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In THE GEORGE WASHINGTON LAW REVIEW of April, 
1946, there appeared an article entitled “The Attack 
upon Delivered Price Systems” by Frazer F. Hilder.* 
It was devoted to a criticism of the administrative policy 
of the Federal Trade Commission which was character- 
ized as an “attack” on such systems. Since the article also 
constituted a defense of such systems, that defense be- 
comes the natural subject of this reply, which may be 
considered either as rebuttal to that defense or as a de- 
fense of the so-called “attack.” 

The opening thesis of Mr. Hilder’s article is that the 
Commission is engaged in a crusade against delivered 
price systems which, if successful, would require “un- 
systematic” competition, that the “battle cry” in such a 
war should be “competition through confusion” and that 
confusion has been created initially by the Commission’s 
avoidance of “a straight forward presentation of the fun- 
damental issues” and the use of “pet phrases designed to 
create an atmosphere of illegality” (pp. 397, 398). Such 
characterizations are themselves forms of confusing the 
issues and the argument. Only sober analysis can appor- 
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tion the nature and degree of confusion for which either 
the critics or proponents of delivered price systems are 
responsible. 

Such terms as “unsystematic” competition and “compe- 
tition through confusion,” however, do involve some 
rather elemental and elementary concepts that should be 
clarified before attempting to deal with the concrete de- 
tails of Mr. Hilder’s article. The use of such terms im- 
plies that it is possible to have competition and yet avoid 
the uncertainty that resides in it, that systems of delivered 
prices are methods of orderly competition instead of de- 
vices for removing such uncertainty, and that without 
certainty competition becomes confusion and leads into 
chaos. An alternative phrase to “competition through 
confusion” would be “competition without uncertainty” 
or even “competition to avoid uncertainty through co- 
operation.” Competition without uncertainty requires at 
the very least mutual assumptions among competitors as 
to what each may be expected to do or more specifically 
what price each may be counted on to make. If and when 
competitors demonstrate to each other that such mutual 
assumptions are sufficiently well founded to form the 
basis of their day by day course of business, with the re- 
sult that they follow a common course of action as to 
prices, the question arises as to just where the line is 
crossed between mutual assumptions and that meeting of 
the minds which is the essence of agreement. 

Terms such as “unsystematic” competition and “com- 
petition through confusion” are quite reminiscent of at- 
tacks on the generic evils of competition, which attacks, 
as the Supreme Court observed in the Socony-Vacuum 
Oil case, are “typical of the protestations usually made in 
price fixing cases.” The Court there also observed that 
“ruinous competition, financial disaster, evils of price cut- 
ting and the like appear throughout our history as osten- 
sible justification for price fixing,” but that Congress “has 
not permitted the age old cry of ruinous competition and 
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competitive evils to be a defense of price fixing conspira- 
cies.” * 

But even though there be no price fixing conspiracy, 
methods and practices which have a dangerous tendency 
unduly to hinder competition or to create monopoly are 
prohibited as unfair methods of competition and as such 
are within the special jurisdiction of the Federal Trade 
Commission.” In addition price discriminations having 
certain adverse effects on competition are within the 
remedial powers of the Commission. The theory of the 
Commission’s functions and statutory powers was the pre- 
vention of such methods and such discriminations as con- 
stituting incipient restraints of trade. In the Beech Nut 
case * the Supreme Court held that a course of action by 
a single trader was an unfair method of competition 
where without agreement with or among its own dealers, 
the trader co-operated with them in such a manner that 
it suppressed price competition among the dealers in the 
resale of the trader’s product. The Court held that the 


trader’s course of action necessarily constituted a “system” 


which 


restrains the natural flow of commerce and the freedom of com- 
petition in the channels of interstate trade which it has been the 
purpose of all the anti-trust acts to maintain. 
The Court declared that if the “system” of merchandis- 
ing employed “is against public policy because of its 
‘dangerous tendency unduly to hinder competition or 
create monopoly’ it was within the power of the Com- 
mission to make an order forbidding its continuation.” * 
So, whether one approaches the problem of delivered 
price systems from the standpoint of a collusive agree- 
ment or conspiracy among competitors or from that of 
a pricing method which has a dangerous tendency unduly 
1 United States v. Socony-Vacuum Oil Co. Inc., 310 U. S. 150, 220, 221, 60 
Sup. Ct. 811, 84 L. ed. 1129 (1940). 
2 38 Stat. 719 (1914), 15 U. S. C. §45 (1940). 
8 Federal Trade Commission v. Beech-nut Packing Co., 257 U. S. 441, 42 Sup. 


Ct. 150, 66 L. ed. 307 (1922). 
4 Id. at p. 454. 
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to hinder competition or create monopoly, there is no 
escaping the elemental question of what is competition 
and whether it is embodied in a system of delivered prices 
that are identical among competitors despite substantial 
differences in their costs of delivery. And this is true also 
from the standpoint of price discrimination under Sec- 
tion 2(a) of the Clayton Act, as amended.’ As a final 
observation on the article’s use of such words as “attack,” 
“battle cry,” “bewilderment,” “Thoroughly confused in- 
dustry and the legal profession,” “current war against the 
basing point system and other forms of delivered price 
marketing,” and “almost crusading fervor,” the Commis- 
sion simply has been attacking the problem of monopoly 
pursuant to the public policy dictated by Congress, with 
the tools provided by Congress, and subject to correction 
of the courts if the Commission misconstrues or misap- 
plies the law. Words such as those above quoted would 
appear to be designed to create an atmosphere of irre- 
sponsibility and unpopularity. They appear to be in- 
tended either for those who do not like such a public 
policy so implemented or for those who can be influenced 
by such characterizations. One of the stock arguments 
against the anti-trust laws is that they are so vague and 
bewildering that neither industry nor the legal profession 
can tell when they are violating them, notwithstanding 
all that the courts have decided over a period of 50 years. 

Passing now to the first of four subdivisions under 
which the article proceeds to present its theme, the author 
complains of “the common tendency to identify the 
basing point system and other delivered price systems too 
closely with the prices found where these systems are 
used” (pp. 399, 400). It is urged that the price does not 
result from the system, that prices would be the same 
without the system, and that the system is merely a con- 
venient method of computing those same prices; all this 


5 38 Stat. 730 (1914), as amended June 19, 1936 by 49 Stat. 1526, 15 U. S. C. 
§ 13 (1940). 
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by contrast with the Commission’s position that it is the 
system that produces the prices (p. 401). Reference is 
then made to “this confusion of prices with systems,” to 
the Supreme Court’s acceptance of the Commission’s 
“distorted treatment of this subject” (p. 405), and to the 
Court’s permitting such “mixing up of prices and systems 
to go uncorrected,” with the result that it “missed an 
opportunity for signal clarification of the law as to pric- 
ing methods” (p. 407). Again it is stated that the indi- 
cations are that the Court “was much more concerned 
with the form of delivered prices than with the substance 
of the prices themselves” (p. 418). 

All this overlooks the fact that strictly speaking the 
only legal issue before the Court in the Glucose cases ° 
was whether certain prices were discriminatory and not 
whether the system which produced them was unlawful, 
although of course if the discriminations were inherent 
in and typical of the system the condemnation of one was 
the condemnation of the other. In the Corn Products 
case the Supreme Court set out in tabular form the prices 
found to be discriminatory and the amounts of discrimi- 
nation reflected by them.” In the Staley case the Court 
also was dealing with prices that reflected a maximum 
discrimination of 36 cents per cwt. or 17% of the Chicago 
price.’ To contend that the system does not produce the 
discriminations, as the article does at page 401, is in con- 
flict with the concession at page 419 that it does produce 
identical delivered prices. For it is the identity of de- 
livered prices at various places that automatically reflects 
the systematic variation in mill net prices of the respec- 
tive sellers which constitutes the discrimination. More- 


6 Corn Products Refining Co. v. Federal Trade Commission, 324 U. S. 726, 
65 Sup. Ct. 961, 89 L. ed. 1320 (1945) and Federal Trade Commission v. A. E. 
Staley Manufacturing Co., 324 U. S. 746, 65 Sup. Ct. 971, 89 L. ed. 1338 (1945) 
are often referred to as the Glucose cases. 

_ Products Refining Co. v. Federal Trade Commission, supra note 6 
at 733. 

8 _ Trade Commission v. A. E. Staley Manufacturing Co., supra note 6 
at 756. 
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over, it is a logical impossibility to consider the legal 
status of discriminatory prices without considering what- 
ever it is that causes or accounts for them. The assump- 
tion that the same prices would or could exist without the 
system has nothing to support it. Proponents of delivered 
price systems are concerned with more basic matters than 
that of mere convenience in accomplishing what would 
be the result anyway. 

As a matter of fact, the Commission originally under- 
took in the Staley and Corn Products cases to confine the 
issue to that of discrimination in the prices as actually 
charged without regard to the basing point system. The 
facts regarding the system were brought in by the re- 
spondents as a defensive explanation of the reasons for 
the discriminations. Staley in particular relied upon the 
system to make out its defense of “good faith to meet an 
equally low price of a competitor.” Corn Products relied 
upon the legislative history of the Robinson-Patman Act 
as showing Congressional intent to legalize the basing 
point system. ‘The Commission successfully rebutted 
those contentions but the responsibility for mixing up the 
discriminatory prices with the system which caused them 
was upon respondents. However, if it be postulated that 
such discrimination and similar adverse effects on com- 
petition are inherent in and typical of the system then 
it follows that the system is unlawful per se. The article 
makes that postulate concerning competition among sell- 
ers, however, when it states that “a major reason for using 
delivered price systems is that they provide a convenient 
method of meeting a competitor’s price” and “it is con- 
ceded” that the purpose is “to achieve identity of prices 
at a given place” (p. 419). And the Supreme Court held 
that the Corn Products Refining Company’s basing point 
system resulted “inevitably in systematic price discrimi- 
nations.” ° 


® Supra note 6 at 732. 
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At page 404 of the article an argument is made in favor 
of seeking “the highest possible profit” through discrimi- 
nation and that such discriminations as occurred in the 
Staley and Corn Products cases are “the essence of the 
free enterprise system” and of “the theory of free compe- 
tition.” The argument that the Corn Products Company 
was warranted as a matter of free enterprise in adding the 
freight from Chicago to Kansas City to make the price 
on goods produced at Kansas City is simply an argument 
in favor of phantom freight as it was used in the Pitts- 
burgh Plus case by the steel industry. Such arguments 
go to the philosophy of the statute and to the social un- 
desirability of price discrimination as an expression of 
free enterprise. They are in conflict with “the theory of 
free competition” in whose name they are advanced. 
Mr. Hilder characterizes the terms “phantom freight” 
and “freight absorption” as two of the Commission’s “pet 
phrases” (p. 405). He then proceeds to explain “phantom 
freight” out of existence by treating the price at the non- 
base mill’s location as being really a base price, although 
it includes the maximum of “phantom freight” and is not 
a base for calculating price at any other location. This 
is a sort of phantom argument in which all distinction be- 
tween base and non-base mills is wiped out by assuming 
that all are base mills. When all mills are in fact base 
mills, there is, of course, no “phantom freight” except 
that which results from calculating freight by one mode 
of conveyance and shipping by a cheaper mode. Mr. 
Hilder recognizes this as a form of “phantom freight” 
(p. 405) and as a form which even his fictitious assump- 
tion that a non-base mill is really a base admittedly does 
not remove from the picture (p. 406). Mr. Hilder also 
attempts to bring such a fiction within the principle of 
the Staley case as to establishing a non-discriminatory 
plant price and then reducing it when necessary to meet 
competition, although postulating that the actual prices 
at each place would remain the same as under the basing 
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point system. By the same token the prices would be just 
as discriminatory as before measured in terms of mill net 
—and for the same reason as before, because they would 
fail to give “purchasers, who have the natural advantage 
of proximity to its plant, the price advantage which they 
are entitled to expect over purchasers at a distance.” The 
argument also would seem to have been considered and 
rejected by the Supreme Court in the Staley case when it 
characterized a similar suggestion as an “ingenious argu- 
ment” resting only upon hypothesis,”® and as involving 
“such a high factory price as always to admit of reduc- 
tions in order to meet the prices of competitors who are 
using a Chicago basing point system” and a “practical 
continuation of the present discriminatory basing point 
system.” ™ 

Mr. Hilder suggests (p. 418) that a different result 
might be reached by the Court “in a case where a ‘system’ 
is not used or is well camouflaged, even though the actual 
prices correspond to prices that would be arrived at by 
using the ‘system’ as a formula for computation,” and 
that the Staley case “may be said to be an example of in- 
sufficient camouflage.” If the criticism of Mr. Hilder’s 
argument stated in the preceding paragraph is correct, 
it would follow that he has again put forward substan- 
tially what was held in the Staley case to be insufficient 
camouflage. Manifestly some form of camouflage is 
necessary to justify discriminatory prices where “the 
actual prices correspond to prices that would be arrived 
at by using the ‘system’ as a formula for computation,” 
but it is unusual for such necessity to be so frankly con- 
ceded. The insufficient camouflage relied on by Staley 
was of its own choosing. The entire idea of camouflage 
in approaching the courts on such a matter is most in- 
appropriate. 

The second of the four subdivisions of the Hilder ar- 


10 324 U. S. at 755. 
11 Id. at p. 757. 
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ticle is devoted chiefly to a consideration of the status of 
various forms of delivered prices as involving price dis- 
crimination under Section 2(a) and 2(b) of the Clayton 
Act, as amended.” This is intermingled with the assump- 
tion that the only alternative to discriminatory delivered 
prices is f.o.b factory pricing, that there cannot be non- 
discriminatory delivered prices, and that f.o.b. factory 
prices are necessarily non-discriminatory. As a matter 
of fact, delivered prices do not have to be discriminatory 
and they are not if and when they make due allowance 
for differences in cost of delivery. Systems of pricing 
that create identity of delivered prices among sellers with 
different delivery costs are necessarily discriminatory be- 
cause they preclude due allowance for such differences. 
Discrimination in f.o.b. factory prices is just as permis- 
sible under the statute as discrimination in delivered 
prices. The latter form of discrimination is no more per- 
missible under the statute than the former. It follows 
that it is the commercial advantage of the one form of 
discrimination over the other that accounts for its group 
popularity. And that advantage is to be found in the fact 
that it creates or reflects identity of delivered prices 
among competitors and conceals the discriminations in 
mill net prices from the buyers. 

While conceding that the specific question is whether 
delivered price systems result in price discrimination 
under Section 2(a) of the statute, this is treated never- 
theless by Mr. Hilder as the equivalent of the question 
whether the Commission has power to require the use of 
f.o.b factory prices (p. 408). This latter is then offset 
against the fundamental concept of the capitalistic system 
that management should be free to choose its method or 
system of pricing and that the Commission has no right 
to require the use of some other method (Ibid). Mr. 
Hilder recognizes that the Commission has no authority 


12 Supra note 5. 
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to require the use of any particular method of pricing 
but gives the impression that it assumes such authority 
when it attacks discrimination in delivered prices under 
the statute. He proceeds to argue that the Commission 
has no proper concern with whether prices are high or 
low, that “the competitive system contemplates that the 
seller will get as much as he can,” and that a practice is 
not unlawful “solely because it enables sellers to receive 
higher prices” (p. 409). Such argument ignores the 
statute and that under it the seller is not entitled to get 
as much as he can if it involves discrimination. It ignores 
also the economic and common sense fact that sellers do 
not discriminate in price for units of equal value unless 
they expect to get a higher average level of price than 
otherwise. All such arguments are directed against the 
underlying philosophy of the statute and in favor of the 
philosophy of discrimination. Mr. Hilder recognizes 
there is nothing economically unsound about selling at 
f.o.b. factory prices, that such selling would result in 
lower prices, that under f.o.b. factory selling “one seller 
would quote a lower price than all other sellers” if the 
others did not make “special price concessions to meet the 
one seller’s lower prices,” and that delivered prices may 
involve a higher price level (pp. 408-410). 

By contrast with Mr. Hilder’s avoidance of economic 
issues, the Yale Law Journal for April 1946 contains a 
notable article that discloses an unusually clear and com- 
plete understanding of the bizarre and anomalous eco- 
nomic features of basing point and related systems, and 
also of the bearing of such features on the legal issues 
involved.”* 

After disavowing any opinion on the economic desira- 
bility of the results, which he had attributed to f.o.b. fac- 
tory selling (pp. 408,410), Mr. Hilder proceeds with a 
contention that Section 2(b) legalizes identical delivered 


13 Note (1946) 55 Yale L. J. 558. 
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prices as constituting “good faith to meet an equally low 
price of a competitor,” stating that “if a factory price 
could be reduced in every specific instance so that the 
reduced factory price plus transportation cost equalled a 
competitor’s lower price, the result would be no different 
from identical delivered prices and all the attributed evils 
of identical delivered prices would be present” (p. 411). 
The error in such contention is demonstrated by the Staley 
case and by the “considerable success enjoyed” by the 
Commission in it and in the Corn Products case which 
Mr. Hilder then undertakes to evaluate (pp. 411, 412). 
The contention embodied in the second quotation above 
cannot stand in the face of the Supreme Court’s rejection 
in the Staley case of the argument that “the Commission’s 
order could be rendered nugatory by respondent’s estab- 
lishing such a high factory price as always to admit of 
reductions in order to meet the prices of competitors who 
are using a Chicago basing point system” and the Court’s 
characterization of this as a “practical continuation of the 
present discriminatory basing point system” not in good 
faith.** 

Mr. Hilder proceeds to discuss the “invalidity” of 
three “arguments,” each of which “has just enough reason 
to it to lead to acceptance without careful analysis” and 
which are correctly said to underlie the contention that 
“a delivered price system results in discrimination in 
price” (p. 412). The interesting thing in this connection 
is that these three allegedly invalid arguments were ac- 
cepted by the Supreme Court in the Staley and Corn 
Products cases and such acceptance was a part of the 
“considerable success enjoyed” there by the Commission. 
The three arguments are said to be so interrelated that 
they “all mean the same thing” (p. 412). They are re- 
lated aspects of the same thing but that is not to say that 
each means the same thing. 


14 Supra note 11. 
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The three challenged “arguments” will be treated in 
reverse order. The acceptance of each by the Supreme 
Court will first be shown. The alleged “invalidity” of 
each argument will be analyzed before taking up the next 
and then a general answer will be made to Mr. Hilder’s 
general comments. 

First, the challenged argument that “each buyer has a 
right to a lower delivered price than all other buyers situ- 
ated more distant from the seller’s factory” (p. 412). As 
Mr. Hilder recognizes (p. 416) the Supreme Court did 
refer to a non-discriminatory system as one which gives 
nearby purchasers “ who have the natural advantage of 
proximity to its plant, the price advantages which they 
are entitled to expect over purchasers at a distance.” So 
apparently the argument under attack by Mr. Hilder was 
accepted by the Supreme Court. His only criticism spe- 
cifically directed to this proposition is that it is “a con- 
clusion which lacks support” and that “it is just as easy 
to argue that competition would be fostered if buyers 
were not penalized by location at a distance from the fac- 
tory” (pp. 414, 415). 

Now it is obvious that unless buyers have that right 
then sellers have the right to charge buyers near the fac- 
tory more than those at a distance. That involves charg- 
ing them “phantom freight” or refusal to make due 
allowance for differences in costs of delivery. It may 
be “just as easy” to contend that competition would be 
fostered if distant buyers were not penalized but it is not 
just as sound. Whatever penalty they are under it is one 
imposed by nature or by their own choice of location and 
not by fiat of the seller, by contrast with the penalty im- 
posed by the seller on nearby purchasers. That penalty 
is the act of a discriminator. The contention also assumes 
that competition is a matter of having a larger number of 
buyers with equal buying costs rather than a matter of 
enabling those with naturally lower buying costs to share 
such benefits with their customers in the form of lower 
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prices. As for the effect on competition among the sellers 
the contention ignores that completely but only the goal 
of identical delivered prices among sellers could account 
for systematic discrimination against buyers nearest to the 
factory. Mr. Hilder implies in this connection that there 
is something unfair about making due allowance for dif- 
ferences in delivery costs and the resultant identity of 
mill-net returns because the effect is “to give a price ad- 
vantage to buyers closest to the factory” (p. 414). Yet in 
another connection (p. 408) he disavows any intention of 
arguing that “there is anything economically unsound 
about selling at f.o.b. factory prices.” 

Proceeding now to the challenged argument that “any 
failure of a delivered price to make due allowance for 
actual differences in cost of delivery constitutes price dis- 
crimination” (p. 412). In the Corn Products case the 
Supreme Court held that the basing point system there 
used “results inevitably in systematic price discrimina- 
tions, since the prices they receive upon deliveries from 
Kansas City bear relation to factors other than actual costs 
of production or delivery,” *° and that the prices on ship- 
ments from Kansas City to various cities “are frequently 
discriminatory, since the prices in such cities usually vary 
according to factors, phantom freight or freight absorp- 
tion, which are unrelated to any proper element of actual 
cost.” ** In the Staley case failure to make due allowance 
is even more clearly condemned. The Court said that as 
it held in the Corn Products case regarding a like system, 
“price discriminations are necessarily involved where the 
price basing point is distant from the point of produc- 
tion,” that “this is because” of phantom freight or freight 
absorption, and that “since such freight differentials bear 
no relation to the actual cost of delivery, they are sys- 
tematic discriminations prohibited by Section 2(a), 
whenever they have the defined effect upon compe- 


15 324 U. S. at 732. 
16 Jd. at p. 739. 
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tition. The Court said also that in both cases the sys- 
tem discriminated systematically in favor of some buyers 
and against others “by reason of respondents’ absorption 
of freight and collection of phantom freight.” ** It would 
be difficult to select language more nearly approximating 
the proposition that failure to make due allowance for 
differences in costs of delivery makes delivered prices 
discriminatory, for that was the only form of discrimina- 
tion in the basing point system used by the Corn Products 
and Staley companies. 

Nevertheless, Mr. Hilder contends that the due allow- 
ance argument is ‘‘an attempt to distort in two ways” the 
proviso regarding due allowance (p. 413). The first way 
is criticized as a double distortion because instead of a 
defense against discrimination it makes the proviso a 
standard of what is discrimination. This is dismissed as 
“so obviously contrary to the wording of the statute as to 
require no further discussion” (p. 414). But this over- 
looks the fact that the proviso sets up what is the accepta- 
ble standard of defense and to the extent the defense can- 
not meet that standard the discriminations reflected by de- 
parting from it are left unjustified. If discrimination in 
delivered prices is possible at all what more natural and 
typical form could it be expected to take than failure to 
make due allowance for differences in cost of delivery? 
In fact, no other form would be typical of delivered 
prices as such. 

The due allowance argument is also said to be defective 
in that it ignores the qualifying phrase “resulting from 
the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered,” that a 
difference in distance is not a difference in method of 
delivery, and that since the due allowance argument is 
most often used where there are no differing methods of 
delivery, the inapplicability of the term “due allowance” 


17 324 U. S. 746 at 750, 751. 
18 Jd, at p. 756. 
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is “apparent” (p. 414). Since the proviso embodies the 
acceptable standard of affirmative defense, inability to 
show that the price differentials make due allowance for 
differences in cost of delivery which result from differing 
methods of delivery certainly adds nothing to the defense. 
Indeed, if Mr. Hilder’s argument is sound, that defense 
would then be completely outside what the proviso spe- 
cifically calls for and even a differential that did make 
due allowance for differences in cost of delivery would 
not be expressly available under it. No one would seri- 
ously contend, however, that such a differential could not 
be justified although Mr. Hilder is indisputably correct 
from a grammatical standpoint. Until someone contends 
otherwise and seeks to found a case upon it, there would 
be no basis for attacking the constitutionality of the statute 
in this respect, even though technically defective therein. 

Mr. Hilder characterizes application of the due allow- 
ance argument to delivery by different modes of convey- 
ance as “merely a single instead of a double distortion of 
the statutory language,’ although recognizing that it 
would involve price differentials “resulting from” a dif- 
fering method under the proviso (p. 414). By such char- 
acterization he in effect defends the “phantom freight” 
which he elsewhere concedes is involved when delivered 
prices are calculated by one mode of conveyance and de- 
livery is actually made by a cheaper mode (pp. 405, 406). 
Manifestly under such circumstances price differentials 
result which cannot be accounted for by differences in cost 
of delivery but run counter to them. If they produce the 
adverse effects on competition contemplated by the statute 
why should they be exempt from its reach? It is not the 
function of the proviso, of course, to require anything ex- 
cept that the main prohibition be obeyed beyond what the 
proviso permits. 

Mr. Hilder says “the final absurdity” of the due allow- 
ance argument is “demonstrated” by applying it to costs 


other than delivery, since differences in costs of manufac- 
2 
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ture, sale, and delivery are given equal emphasis in the 
statute, and accordingly “this proposition is so ridiculous 
as to fall of its own weight” (p. 414). Aside from the 
questionable assumption that where common carriers are 
employed the seller has any cost of delivery comparable 
to his costs of manufacture and of sale, what is there so 
ridiculous about the legal conclusion that the seller must 
also make due allowance for his differences in such costs, 
where his prices would otherwise be unlawfully discrimi- 
natory? This is no more than Mr. Hilder says to the 
effect that to the Supreme Court the term “price discrimi- 
nation” appears to mean “a difference in price to competi- 
tors without a reasonable basis for that difference” 
(p. 416). Let it be assumed that every ingredient of un- 
lawful discrimination is present except the seller’s ina- 
bility to prove due allowance for differences in cost of 
manufacture or sale “resulting from,” etc. He must then 
affirmatively prove such due allowance or be held to have 
violated the law. How can he affirmatively prove it 
unless he has actually made due allowance? So in put- 
ting the burden on him of proving it the law has also put 
on him the prior duty of making it. Such considerations 
re-enforce the conclusion that due allowance is required, 
not only for differences in cost of manufacture and sale, 
but in cost of delivery as well. If not, then differences 
which do not reflect due allowance would be lawful as 
well as differences which do reflect it, and what would 
be left of the main prohibition? 

Taking up now the challenged argument that “differ- 
ence in ‘mill net returns’ are indicators of price discrimi- 
nation” (p. 412). If the other two challenged arguments 
are sound, this third flows logically from them. Mr. 
Hilder recognizes that when he says it “cannot stand on 
its own feet” and amounts only to saying that delivered 
prices must make ‘due allowance’ for differences in de- 
livery costs” (p. 413). Moreover, nothing is clearer than 
that the Supreme Court accepted it as a corollary of the 
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other two arguments which are allegedly “invalid.” In 
the Corn Products case the Court pointed out that the 
company’s “net return at their Kansas City factory on 
sales to these twelve cities, in effect their f.o.b. factory 
price, varied according to the amount of phantom freight 
included in the delivered price.” "* Again it said that 
“the factory net varies according as petitioners collect 
phantom freight or absorb freight, and in each case in the 
amount of this freight differential.” It also referred to 
“the price discriminations resulting from this systematic 
inclusion of the freight differential” and “this sharply 
varying factory net.”*’ And the Court definitely re- 
jected the argument that this involved the condemnation 
of all delivered price systems and a requirement that all 
goods be sold f.o.b. factory.” 

In the Staley case the Court also referred to “the con- 
sequent variations in the seller’s net factory prices.” *” In 
measuring the amount of Staley’s discrimination between 
its Decatur and Chicago customers the Court compared 
the net factory prices, said the discrimination was the dif- 
ference between such prices, and translated it into a per- 
centage of the net factory price on Chicago shipments.” 
It also observed that ‘“‘a price discrimination is measured 
by the difference between the high price to one purchaser 
and the lower price to another.” ** The Court also said 
that “maintenance of a discriminatory and artificially 
high f.o.b. factory price” amounted to the same thing as 
the systematic adoption of a competitor’s prices by includ- 
ing unearned freight.** The Court further said that the 
Commission’s order could not be “rendered nugatory, by 
respondents’ establishing such a high factory price as al- 
ways to admit of reductions in order to meet the prices of 






































































































19 324 U. S. 726 at 731. 
20 Td. at p. 733. 
21 Jd. at p. 737. 
22 324 U. S. 746 at 751. 
28 Td. at p. 756. 
24 Id, at p. 757. 
95 Id. at p. 756. 
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competitors who are using a Chicago basing point sys- 
tem.” ** Reductions from such a high factory price in 
the face of larger and larger freight costs to distant points 
necessarily mean progressively smaller and smaller fac- 
tory prices or mill net returns. 

Mr. Hilder nevertheless says the whole theory of mill 
net return is “unrealistic” and that it is just as illogical, 
for the purpose of showing varying mill nets and price 
discrimination, to segregate cost of delivery as to segre- 
gate direct labor cost (p. 413). The statutory proviso 
makes no reference to cost of labor but only to cost of 
manufacture, the segregation of which is contemplated. 
Mr. Hilder also substitutes in this connection the word 
“return” for “mill net return,” thereby bringing in a 
wholly different concept than that of price. In closing 
the discussion of mill net returns the challenge may be 
flung that there is no conceivable way of determining 
whether any two sets of delivered prices are discrimi- 
natory and if so the amount of discrimination other than 
by a comparison of the f.o.b. factory nets involved after 
making due allowance for differences in cost of delivery. 

After having discussed the alleged invalidity of these 
three arguments which had been accepted by the Supreme 
Court, Mr. Hilder proceeds to argue for the legality of 
“a universal delivered price system’ and to contend that 
its legality was recognized by the Court in the Corn Prod- 
ucts and Staley cases. By “universal delivered price sys- 
tem” he means a zone within which a single delivered 
price applies regardless of differences in delivery cost. 
He argues that only if such a system is held discrimina- 
tory is there validity to the idea that delivered prices must 
make due allowance for differences in cost of delivery. 
He concedes that the Court accepted the three allegedly 
invalid arguments in those cases but contends that the 
Court “implicitly rejected” the same arguments in their 


26 Id. at p. 757. 
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application to the universal delivered price system. This 
contention is based primarily upon one sentence in the 
Staley opinion reading “But it does not follow that re- 
spondents may never absorb freight when their factory 
price plus actual freight is higher than their competitors’ 
price or that sellers, by so doing, may not maintain a uni- 
form delivered price at all points of delivery, for in that 
event there is no discrimination in price” (p. 415). 

It is to be noted that whatever index this language mav 
be to the Court’s thinking, it was limited to the practice of 
“freight absorption” and by no means refers to the prac- 
tice of phantom freight. Yet the zone delivered price 
contains an element of phantom freight, because the cus- 
tomer at the factory door where there is no freight pavs 
the same amount of freight as the most distant customers 
whose actual freight is more than the arbitrary amount 
included for freight in the zone delivered price. By 
taking the sentence in question as justifying a zone deliv- 
ered price system it must also be taken as justifying 
the phantom freight included therein. And Mr. Hilder 
concedes that “where there are no differences in delivered 
prices (Universal delivered price system) there are even 
greater variations in mill net returns” (p. 416), and he 
finds this “confusing” in view of the importance attached 
by the Court to such variations (p. 416). Whatever 
superficial inconsistency there may be between the sen- 
tence on which Mr. Hilder relies and the main body of 
the opinion would appear to indicate no more than a mo- 
mentary aberration of thought. At any rate, zone deliv- 
ered prices were not before the Court and any expression 
regarding them would accordingly be dictum. 

Mr. Hilder stresses the importance of “a fundamental 
analysis” of the term “discriminate in price” but con- 
tributes nothing to such analysis beyond the statement that 
“it seems to be established at this time that ‘price’ means 
the amount paid by the purchaser rather than a form of 
net realization by the seller and that there is no discrimi- 
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nation without a difference in price” (p. 416). So far as 
anything can be deemed established it was the net realiza- 
tion that was treated as price in the Corn Products cases. 
It is only necessary to define price as the amount paid by 
the purchaser and received by the seller for the com- 
modity sold as distinguished from the price of its trans- 
portation by common carrier. Unless that is done the 
seller becomes not only a producer of the commodity but 
an exclusive wholesaler of common carrier transportation, 
including the price of two wholly different things in his 
delivered price. 

Mr. Hilder concedes that delivered prices which make 
due allowance for differences in delivery cost are not dis- 
criminatory, that this is a reasonable interpretation of the 
statute, and that “to this extent there should be no quarrel 
with the Commission’s due allowance argument” (p. 417). 
He objects, however, to the converse as a non sequitur. 
Unless the converse be true, we would have a condition 
where not only the delivered prices are lawful which 
make due allowance for differences in delivery cost but 
also delivered prices which do not make such allowance, 
in which event it would seem impossible to have unlaw- 
ful discrimination in delivered prices at all. 

Mr. Hilder concludes that “the area of practical ap- 
plication of the Commission’s contention is so small as to 
demonstrate its fallacy” (pp. 417, 418). Presumably, the 
small area referred to is that involving phantom freight, 
since the conclusion is preceded by a recital of three gen- 
eral types of failure to make due allowance in the first 
two of which he excludes phantom freight by his hypo- 
thesis. He overlooks, however, that phantom freight does 
exist in the zone delivered price system. Moreover, he 
contradicts his hypothesis of a basing point system with- 
out phantom freight and involving freight absorption 
only, by his footnote statement that it applies to both the 
single and multiple basing point systems and to the actual 
price at seller’s plant “whether or not it is a basing point” 
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(p. 417). Phantom freight cannot be eliminated from a 
basing point system unless all points of shipment are 
made basing points. 

The third subdivision of the Hilder article undertakes 
to discuss the question whether systems of identical de- 
livered prices are per se unlawful as embodying either 
an implied or express price fixing agreement among com- 
peting sellers. He refers to this approach of the Com- 
mission as “another gun in its arsenal” (p. 418). He 
does not, of course, attempt to defend identical delivered 
prices which can be shown to involve an express agree- 
ment but is much concerned over the prospect that the 
existence of such prices accompanied by any co-operative 
facilitation of them may be held to involve an implied 
price fixing agreement. He concedes that “as far as ap- 
pearance is concerned, there is a thin line between iden- 
tical prices fixed by agreement and identical prices which 
are the result of independent choice by two competitors 
not to undersell each other” (p. 431). That thin line 
easily disappears when the identical prices are the result 
of choice by more than two competitors, perhaps by an 
entire industry, and where the question to be resolved is 
whether their choice is any more independent than the 
choice of competitors to be governed by an agreed price 
or by a system which creates identical delivered prices. 
It is not correct, however, to say as Mr. Hilder does 
(p. 424), that it is the Commission’s contention that ‘“‘ex- 
istence of identical delivered prices is conclusive evidence 
of collusive action,” for in all cases initiated by the Com- 
mission on the theory of collusion it relied largely upon 
the accompanying co-operative facilitation. 

Mr. Hilder says that “it is evading the issue to say that 
the existence of the identical prices is evidence of an 
agreement—that is, unless it is an economic fact that iden- 
tical prices can never result from independent action, or 
unless it is an historical fact that they very seldom do so 
result” (p. 419). The difference between saying that 
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price identity is evidence and that it is conclusive evidence 
as above quoted is notable. Still more notable is the dif- 
ference between the terms “identical prices” and “iden- 
tical delivered prices” as used in the two connections. It 
is an economic fact that identity of delivered prices can 
not result from independent action as testified to by emi- 
nent economists in the Cement case. Economic theory 
postulates a tendency to uniformity of price only in a 
competitive market where buyers and sellers both con- 
tribute to the formulation of price and not where one 
seller sets it without let or hindrance as in a basing point 
system. Moreover, economic theory has no possible ex- 
planation to offer for identity of the quotations which 
precede an actual price and the identity of such quotations 
is what delivered price systems achieve as the first step 
toward the making of actual delivered prices that are 
identical. As for it being a historical fact that identical 
delivered prices very seldom result from independent 
action, such history has been and is being made by the 
numerous cases where collusion has been admitted or 
proved and independent action disproved. 

Mr. Hilder concedes the correctness of the view that 
delivered price systems are intended to eliminate price 
competition in the sense of achieving identity of delivered 
prices, but is alarmed by the possibility that the Commis- 
sion may obtain an interdiction of basing point systems 
as unlawful per se, because they necessarily involve col- 
laboration among competitive sellers and constitute a 
tampering with price structures condemned as price fix- 
ing in the Socony-Vacuum case (pp. 419,420). The out- 
come depends, of course, upon the persuasiveness of the 
facts in a particular case as supporting the conclusion of 
a tacit understanding or implied agreement. There is 
nothing unique about the applicable legal principle, 
which is that conspiracies are ordinarily inferable from 
the things done by the parties pursuant to a disclosed 
common purpose. Here it is conceded that the common 
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purpose is to achieve identity of delivered prices and that 
delivered price systems “provide a handy means of carry- 
ing out a price fixing scheme” (pp. 419, 422, 423). 

Mr. Hilder describes a number of the mechanical fea- 
tures of a basing point system in which all mills are base 
mills and in which consequently there is no phantom 
freight but only freight absorption. He also, however, 
postulates that “each base price is determined by normal 
forces of competition” and then logically concludes that 
the delivered price at any particular place would be the 
same whether or not other sellers were to make sales there 
by meeting it (p. 411). This last is an unconscious ad- 
mission that the base price is not determined by the nor- 
mal forces of competition because it is determined by the 
fiat of a single seller and is therefore a monopolistic price. 
It is the exact counterpart of what one of the base mill 
companies in the cement industry wrote of its base price, 
that it was the price it would get everywhere in all mar- 
kets if it had “no competition.” The point is that a base 
mill does get its base price wherever it controls the deliv- 
ered price and others who meet it are merely following 
a price that was fixed without competition. Mr. Hilder 
recognizes that under an opposing viewpoint the price 
structure is affected by base prices being “reciprocally 
higher” so that sellers are encouraged to shrink their mill 
net returns by large amounts of “freight absorption” 
(p. 421—footnotes). 

Mr. Hilder criticizes the Commission’s use of the word 
“matching” in connection with identical delivered prices 
as one of its “pet words, which is freely used by the Com- 
mission to imply that a// sellers want to create an identical 
price at a given place and to disguise the fact that all 
sellers but one are using a system in order to meet that 
one controlling seller’s naturally lower price” (Footnote, 
p. 423). This overlooks his own concession previously 
made that it is the purpose of delivered price systems “‘to 
achieve identity of prices at a given place” (p. 419). As 
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for the alleged disguise, that would be to disguise the 
basing point system itself which does involve all sellers 
but one using a system to meet that one’s price (the gov- 
erning base price). But that one follows the group in 
meeting some other’s base price in other territory. Mr. 
Hilder proceeds to argue the lawfulness of “deliberate 
and intentional” matching of a competitor’s price, citing 
the Staley case, and arguing further that since this would 
be lawful as between two competitors it would be equally 
lawful on an industry-wide scale. It would seem that the 
Staley case is more properly authority for the opposite 
conclusion so far as such a system involves price discrimi- 
nation and does not represent good faith to meet an 
equally low price of a competitor. In fact, this is recog- 
nized in a footnote to the effect that the opinions in the 
Glucose cases “seem to indicate that the Supreme Court 
refuses to recognize a ‘system’ as an aggregate of a num- 
ber of individual situations” (p. 424). 

In his discussion of the Maltsters* and Milk and Ice 
Cream Can™ cases, Mr. Hilder again makes the inaccu- 
rate statement that it is the Commission’s contention that 
“existence of identical delivered prices is conclusive evi- 
dence of collusive action” (p. 424). Arguing that price 
identity “is entitled to no more than very slight weight as 
evidence of agreement” he is disturbed because the Court 
in those cases gave great weight to the identity of deliv- 
ered prices. As to the “conclusive” nature of such evi- 
dence, the most the Commission can be said to have done 
is to urge upon the courts that use of a system that creates 
such identity should be held collusive per se as involving 
an implied agreement to use it, and thereby achieve price 
identity. However, the Commission has never inter- 
dicted such a system without some additional evidence of 
collusion. Mr. Hilder looks forward, assuming the ab- 
sence of such evidence, to continued identity of delivered 
prices, saying that it “can always be substantially accom- 
plished even though some methods of computation are 





DELIVERED PRICE SYSTEMS’ DEFENSE 25 


more laborious and not quite so exact as others” (p. 425). 
Obviously, only a holding of collusion per se or legisla- 
tion can reach such a situation. There is no conflict be- 
tween the Maltsters** and Milk Can decisions™ and the 
Cement Manufacturers Protective Association case,” as 
Mr. Hilder implies (p. 426). The government’s conces- 
sion that no price fixing agreement was involved in the 
latter case (thrice referred to in the opinion) canceled 
the theory on which that case was brought and won in the 
trial court. The Seventh Circuit in the Maltsters and 
Milk Can cases held that any conclusion other than that 
of the Commission would do violence to the realities and 
common sense of the situation. That is a far cry from 
the suggestion that the same court in the Cement case 
may possibly uphold the Commission “on less evidence 
than would be necessary to convince a jury in a court” 
(p. 427).*° The same suggestion appears in the-statement 
that “if courts fail to require adequate proof” the result 
may be “to destroy the right to trial and the right to ju- 
dicial review of Commission orders” (p. 430). Such 
suggestions misconceive the substantial evidence rule as 
applied by the courts to the review of the Commission’s 
orders, for it corresponds to the rule applied in consider- 
ing jury verdicts. 

One of the problems “perplexing” to those desiring to 
continue identity of delivered prices without continuing 
their prior conspiracy is discussed by Mr. Hilder. It is 
the upholding by the courts of the Commission’s orders 


27 United States Maltsters Association vy. Federal Trade Commission, 152 F. 
(2d) 161 (C. C. A. 7th, 1945). 

28 Milk & Ice Cream Can Institute v. Federal Trade Commission, 152 F. 
(2d) 478 (C. C. A. 7th, 1946). 

29 Cement Manufacturers Protective Association v. United States, 268 U. S. 
588, 45 Sup. Ct. 586, 69 L. ed. 1104 (1925). 

80 Mr. Hilder’s apprehension on this score should be considerably allayed by 
the fact that on September 20, 1946 the Circuit Court of Appeals for the Seventh 
Circuit by a divided vote decided the case of The Cement Institute, et al. w- 
Federal Trade Commission against the Commission. The writer thinks it in 
appropriate at this time to make any analysis of the majority and minority 
opinions in view of the prospect that the case will be reviewed by the Supreme 
Court. 
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against a “planned common course of action” as well as 
against the conventional combination, conspiracy or 
agreement (p. 428). Among the perplexing questions 
arising from what he calls this “potent phrase” is this: 
“Must the agreement or plan be contemporaneous with 
the action, or will an agreement however far in the past 
permanently stigmatize as ‘agreed or planned’ a particu- 
lar course of action for all time to come?” (pp. 429, 430). 
The answer to such question would seem to be found in 
the opinion of the court in the Wire Rope case as quoted 
by Mr. Hilder and in which the court was apparently 
answering that question as presented in the petitioners’ 
brief. The court said “they have no just cause for com- 
plaint if in appraising the evidence in any case the triers 
of fact seek to determine whether there is any relation 
or connection between their past illegal acts and the con- 
duct under examination. If such a relation or connection 
is found it may properly be condemned as a continuance 
of an unlawful conspiracy” (p. 428). 

In a fourth subdivision of Mr. Hilder’s article he sum- 
marizes the whole subject, concluding that individual use 
of a single basing point system by a non-basing point 
shipper is unlawful, that individual use of a “universal 
delivered price system” is lawful, that a zone delivered 
price system is unlawful unless two specified conditions 
are met, and that a multiple basing point system is un- 
lawful if used by a non-basing point shipper but probably 
lawful for basing point shippers if the court can be per- 
suaded to ignore its systematic aspect (pp. 431, 432). 
This last distinction no doubt rests upon the fact that both 
phantom freight and freight absorption exist in the one 
case and only freight absorption in the other and upon 
the assumption that it is phantom freight that makes it 
unlawful. That is also the assumption concerning the 
use of the single basing point system by a non-basing 


81 American Chain & Cable Co., Inc. v. Federal Trade Commission, 139 F. 
(2d) 622 (C. C. A. 4th, 1944). 
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point shipper. By the same token, if phantom freight 
exists in the “universal delivered price system” and in the 
zone pricing system, they would be open to challenge for 
similar reasons. Phantom freight does exist in those sys- 
tems and may be said to be inherent in them. It is im- 
possible to have a single delivered price applicable every- 
where within a zone where actual freights vary without 
charging nearby customers more than their actual freight 
(i.e., phantom freight). Unless all customers are 
charged the highest freight rate it is also impossible with- 
out charging the more distant customers less than their 
actual freight (i.e., freight absorption). The number 
and location of the customers in each group will depend 
upon what single freight factor is included in the single 
delivered price. Mr. Hilder recognizes that if the ele- 
ment of collusion, express or implied, be added to the 
hypothesis of individual use, his conclusions of lawful- 
ness lose their validity and that “it is not inconceivable” 
that the courts will imply that element from “bare in- 
dustry wide use” (p. 432). Incidentally, he here argues 
that there “must be justification” for differences in de- 
livered prices which bear no relation to differences in 
freight rates between two adjacent zones (Footnote, 
p. 431). This is inconsistent with his earlier argument 
that due allowance is not affirmatively required by Sec- 
tion 2(a) (pp. 413, 414, 417). There is no more reason 
to require due allowance as between zones than as within 
zones. 

Since Mr. Hilder’s article was published, his recog- 
nition that it is not inconceivable that the courts will 
imply collusion from “bare industry wide use” of iden- 
tical zone delivered prices has been confirmed by an 
opinion of the Circuit Court of Appeals for the Seventh 
Circuit. In the case of Fort Howard Paper Co. v. Fed- 
eral Trade Commission,” decided on July 12, 1946, the 


82 Fort Howard Paper Co. v. Federal Trade Commission, 156 F. (2d) 899 
(C. C. A. 7th, 1946). 
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court declared the zone system there employed “is an 
enormous exaggeration of the basing point system, having 
nineteen states as the focal basing point” and further: 


We think the artificiality and arbitrariness of the zone structure 
is sO apparent it can not withstand the inference of agreement. 
The Commission evidently could not believe that Wisconsin 
companies would deprive themselves of the natural benefit of 
location in the midwest, and proximity to the west, over eastern 
competitors, were it not agreed that they would have equal 
chance for the eastern business, where most of the crepe paper 
manufacturers were located.** 

It is difficult if not impossible to reconcile Mr. Hilder’s 
attack upon the idea that differences in mill net returns 
are indicators of price discrimination (pp. 412, 413) and 
his own statement (p. 433) : 

In measuring price discrimination of a general price structure 
(as in the Staley case) the only proper starting place is the price 
at the seller’s place of shipment, no matter how it was determined. 
Since that local price may lawfully be set at any figure, it is un- 
realistic to do anything other than assume that that local price is 
lawful and compare other prices to it, not ignoring the absolution 
Section 2(b) provides for some apparently discriminatory prices. 

Such language is a recognition that the proper basis of 
comparison is the varying mill net return for it would 
be ridiculous to compare the price at place of shipment 
with the delivered prices elsewhere containing freight. 
By such language he concedes the discrimination in terms 
of mill net returns and elects to justify it as good faith to 
meet the equally low price of a competitor under Section 
2(b), which Staley tried to do and failed. Incidentally, 
if the “local price” may be lawfully set at “any figure,” 
it can be set at a discriminatory figure which is just what 
Mr. Hilder’s argument is committed to. 

Mr. Hilder states that the theories of the Commission 
regarding mill net returns, due allowance for different 
delivery costs and lower prices to nearby customers (all 
of which were adopted by the Supreme Court in the Glu- 
cose cases) “are inconsistent with the Congressional 


33 Id. at p. 907. 
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policy of refusing to ban invasion of other sellers’ mar- 
kets.” That of course, is nothing but a restatement of the 
legislative history which the Supreme Court held did not 
constitute any legalization of basing point pricing or of 
basing point price discrimination. The question is 
whether such discrimination was legalized merely be- 
cause it promotes the friendly co-operative sharing of 
markets at identical delivered prices. The complaint that 
it “amounts to a restrictive amendment of the statute” to 
apply the test of good faith applied in the Staley case is 
to say there should be a liberalizing amendment of the 
statute by interpretation or by legislation. This latter 
way out is not overlooked by Mr. Hilder (p. 430). 

Mr. Hilder closes with the suggestion that it is either 
futile to attempt the ending of identical delivered prices 
and of the price discrimination inherent therein or that 
it can be achieved only by “competition through confu- 
sion.” He suggests the feasibility of complete public 
announcement of all delivered prices, in which event 
“each seller should be able to ‘match’ all his competitors’ 
prices on an individual place-by-place basis, and there 
would be just as much identity of prices as could be 
achieved through use of a basing point system” (p. 433). 
This, of course, assumes that this does not involve price 
discrimination, that it can be done in good faith to meet 
the equally low price of a competitor, and that it can be 
done without collusion. It also raises again the question 
whether it is possible to have competition without uncer- 
tainty and uncertainty without what Mr. Hilder prefers 
to call “confusion” and which he implies is chaos. 

Mr. Hilder’s article in general defends delivered price 
systems as appropriate and necessary incidents of the capi- 
talistic system of “free enterprise” (pp. 404, 408). He 
even suggests the possibility that to require that delivered 
prices reflect differences in transportation costs would 
“increase the concentration of industry” (Footnote, p. 
415). He argues specifically that it would increase con- 
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centration among fabricators but says nothing about its 
effect on concentration among the original sellers. Even 
as to fabricators, however, the argument is fallacious. It 
is based in part upon the doubtful assumption that “most 
fabricated articles are relatively cheaper to transport than 
the raw materials or semi-finished items which go into 
them.” 

Any tendency for fabricators to establish plants where 
there is any sizeable demand as distinguished from locat- 
ing at some source of raw material supply is neither in- 
creased nor decreased by the basing point system. But 
the tendency to establish fabricating plants at a source of 
such supply where discriminatory price advantages may 
be obtained, i.e., at or near the basing point, is strongly 
accentuated by the system. The real question is whether 
some fabricators should be discriminated against by the 
sellers in ways not accounted for by nature and by dis- 
tance from raw material sources. The basing point sys- 
tem does give a powerful competitive advantage to fabri- 
cators who are located at the basing point against those 
located elsewhere who are discriminated against by fail- 
ure to make due allowance for differences in delivery 
costs, as instanced by the Glucose and Pittsburgh Plus 
cases.* It thereby tends to centralization of the fabricat- 
ing industries in the hands of fabricators located at or 
near the basing point. 

The relation of delivered price systems to centraliza- 
tion of industry among the original sellers is a more com- 
plicated matter. If such systems, however, are actually 
devices for removing the uncertainty that is inherent in 
competition and for equalizing delivered prices by nulli- 
fying all competitive advantages so far as they involve 
price, then we have merely the familiar price fixing de- 
vice which creates an artificial price level and by sup- 
porting unnecessary producers creates over capacity and 


84 For Glucose cases see note 6 supra. For Pittsburgh Plus cases see note 37 
infra. 
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inefficient operation. Of course that cannot be defended 
just because the incidental effect might be to increase the 
number of producers, that is, unless competition itself 
cannot be defended. But there is also a relation between 
such systems and the concurrent steady advance in mo- 
nopolistic power as embodied in unified ownership of 
chains of plants. The characteristic dividing line be- 
tween small business and big business is that between the 
ownership of single plants and chain ownership of scat- 
tered plants which would compete with each other but 
for their common control. The acquisition by a single 
large corporation of a number of producing plants lo- 
cated in various parts of the country is a characteristic 
feature of the trend toward monopoly. Some of the ac- 
quired plants may not be well located or capable of ef- 
ficient operation due to the fact that frequently the pri- 
mary reason for their acquisition was to get rid of trou- 
blesome competition. 

The full advantages of chain production are dependent 
upon the chain’s maintenance of a system of pricing that 
reduces undue conflict between its own plants variously 
located. Such conflict would arise if the buyers were 
permitted to get their goods at a lower cost from one 
plant of the chain than from another. To permit that 
creates a tendency toward price competition among mem- 
bers of the family group that was established to avoid it. 

It was only after the U. S. Steel Corporation was 
formed, with its unified control of formerly competing 
plants having wide disparities in freight advantages and 
disadvantages, that the Pittsburgh Plus system became the 
consistently prevailing pricing method in the steel in- 
dustry. In testimony before the Industrial Commission 
a few months after organization of the U. S. Steel Cor- 
poration, Charles M. Schwab, its president, stated that 
they had to fix a price at some central point for the con- 


stituent companies located at various points and that he 
3 
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did not “see any other plan of doing it; you must estab- 
lish some central point.” * 

The ideal condition for a chain producer would be to 
select some one of his points of production as a basing 
point and figure the delivered costs from all his plants as 
though shipment were actually made from that one point. 
In that way he would be able to fix a profitable price for 
the least efficient of his plants, would prevent his more 
efficient and better located plants from interfering or 
competing with the less efficient and more poorly located 
plants, and this would promote the fullest exploitation of 
their respective advantages of location. When expressed 
in terms of transportation costs on heavy goods these ad- 
vantages of location are very substantial. In the Pitts- 
burgh Plus * case they enabled the United States Steel 
Corporation’s plants at Chicago to add the equivalent of 
$7.60 a ton freight from Pittsburgh to the Pittsburgh 
price for delivery to Chicago customers from the Chicago 
plant. They enabled the Corporation’s plant at Duluth to 
add to the Pittsburgh price the equivalent of $13.20 a ton 
freight from Pittsburgh for delivery by the Duluth plant 
to Duluth customers. The same sort of arrangement per- 
mitted the Corn Products Refining Company plant at 
Kansas City to add the equivalent of $380 per tank car 
freight from Chicago for delivery to Kansas City cus- 
tomers from the Kansas City plant. This is aptly called 
“phantom freight.” 

In the Pittsburgh Plus® case Judge Gary repeatedly 
testified that the system was followed because of the ad- 
ditional revenue that it provided. The Corn Products 
Refining Company attorneys in their brief before the Cir- 
cuit Court of Appeals for the Seventh Circuit (p. 47) 

85 Report of the Industrial Commission (1901), Vol. XIII at p. 469. 

36 Infra note 37. 

87 The Pittsburgh Plus referred to supra is, In the Matter of United States 
Steel Corp., now pending before the Circuit Court of Appeals for the Third 
Circuit, Docket No. 6796, submitted during the March Term of 1938, reported 


in 8 F. T. C. 1 (1924). 
888 F. T. C. 1, 48 (1924). 
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admitted that “a very important inducement” in building 
the company’s Kansas City plant was to get the “added 
profit” growing out of “what is sometimes called the 
transportation pick-up.” ® 

Under a single basing point system the chain producer 
would always be able to get his basing point price as a 
minimum net price and it would be a monopoly price. 
In addition he would be obtaining as a premium over 
that price the equivalent of all “phantom freight” which 
arises wherever the delivered costs are figured to include 
more freight than the actual freight from the actual ship- 
ping point. Thus a single basing point system is ideally 
fitted to promote the interests of a chain producer by 
eliminating the conflicts and equalizing the advantages 
and disadvantages inhering in delivery from its variously 
located plants. However, the fact that a chain producer 
may establish basing points at more than one of his plant 
locations does not necessarily cancel all the advantages 
of asingle basing point system. By setting up appropriate 
differentials in the base prices at various points it is pos- 
sible for the chain producer to retain much of the advan- 
tage which he formerly took in the form of phantom 
freight. 

The fact that a chain producer has as competitors other 
chain producers does not deprive it of these advantages 
provided such competitors are willing to recognize the 
basing point and the base prices of the first chain pro- 
ducer and the delivered prices calculated therefrom and 
thereon. If its rival chain producers also have basing 
points and base prices that they desire to maintain, it is 
apparent that the only feasible method by which any of 
them can accomplish such purpose is that of mutual 
recognition and reciprocal adoption of each other’s basing 
points and base prices and the delivered prices in the 
areas tributary thereto. In that way all chain producers 


88 Corn Products Refining Co. v. Federal Trade Commission, 144 F. (2d) 211 
(C. C. A. 7th, 1944), Docket No. 3633. 
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can equalize the respective advantages and disadvantages 
in cost of delivery from their various plant locations to 
any given destination. To accomplish this, however, their 
plants located at or near producing points that are not 
basing points must add to the base price the equivalent 
of phantom freight from the governing base point. On 
the other hand, to accomplish this, producing plants, 
whether at basing points or not, that are at a geographical 
or freight disadvantage with reference to the basing point 
that governs a particular area of delivered prices, must 
not seek to overcome that disadvantage by pressing into a 
price concession any other advantage they may have. 
They must accept such disadvantages in location by “ab- 
sorbing” them in the form of shrunken plant prices ex- 
actly proportioned to the freight advantage of the govern- 
ing basing point. Naturally the determination of what 
basing point governs a given destination will depend on 
what base price when combined with freight will make 
the lowest delivered cost at that destination. 

So it may be seen that the basing point system is a de- 
vice that permits a chain producer to operate its variously 
located producing plants with the greatest degree of har- 
mony and profit in the taking of orders and in filling them 
from the most advantageously located plant. When there 
is more than one chain producer the system enables each 
of them to exploit such advantages without friction 
through the medium of a mutually recognized base price. 
Each of them either sets such base price for itself or re- 
ciprocally adopts the base price of its rival for the calcu- 
lation of all delivered prices. The result is that all dif- 
ferences in cost of delivery are neutralized and the most 
disadvantageously located plant can match the delivered 
price of the one most advantageously located. Basing 
points are usually located at the producing plants of 
chain producers. 

When single unit plants under diverse ownership are 
in competition with chain producers the former have a 
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definite advantage at all destinations where their freight 
is less than from the basing point or from the nearest 
chain plant. Sometimes this advantage of the single unit 
plant is extremely substantial and could be controlling in 
important consuming or distributing markets. Under 
such circumstances if the single unit plant were to permit 
a buyer to purchase f.o.b. plant and provide his own 
transportation, this would create in all probability a lower 
delivered cost than the equivalent of the chain producer’s 
base price plus freight from his basing point. If the 
chain producer is to keep his base price effective in that 
particular area and maintain the desired price relation- 
ships among his various plants, he would feel called upon 
to prevent recurrence of such sales by the single unit 
plant. He might meet or beat the lower price if he knew 
when and where it was to occur. A drastic alternative 
with powerful deterrent effects is for the chain producer 
to put in a low base price at the plant location of the single 
unit producer so that the latter cannot get more than that 
base price on any of his sales while keeping up the higher 
base prices at the chain producer’s own plants. This form 
of reprisal is one that is practicable primarily for chain 
producers because it is too costly for one single unit plant 
to use against another if they substantially interpenetrate 
each other’s selling territory. The result is that single 
unit producers are forced into subservience to the chain 
producer’s price leadership with all that this involves in 
the way of basing points and base prices designed to pro- 
tect the chain producer’s variously located plants. 

The philosophy which underlies the reciprocal recog- 
nition by chain producers of each other’s price leadership 
in the respective areas tributary to their respective basing 
points is that no effort by way of price concession should 
be made by the plant with a freight disadvantage to over- 
come the freight advantage of the governing basing point 
plant or to underquote its base price. If and when base 
prices of rival chain producers are the same this means 
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that freight advantage becomes the sole determinant of 
price leadership; all other competitive advantages and 
disadvantages are ignored. The philosophy underlying 
the imposition of “phantom freight,’ however, is the 
exact reverse. It is that freight advantage should not be 
the determinant of price leadership but that such advan- 
tage should be waived in favor of the more intangible 
considerations of competitive harmony. The reciprocal 
recognition of freight advantage as the sole determinant 
of price leadership is analogous to two football teams 
ceasing their effort to resist or overcome their opponent’s 
territorial advantage whenever that advantage is thought 
sufficiently decisive to be mutually conceded without 
contest. The imposition of “phantom freight” is analo- 
gous to the team with the territorial advantage surrender- 
ing it without a struggle, reversing the field and making 
a “safety” behind its own goal line. Such philosophy of 
course is not the philosophy of competition but of its 
antithesis. 

If to the other advantages of chain ownership and 
operation of producing plants there should be added the 
advantage of price discrimination and of depriving buyers 
of that due allowance for differences in cost of delivery 
which is the essence of all discrimination in delivered 
prices, then we doubly promote the trend to monopolistic 
centralization that chain ownership represents. Wher- 
ever such discrimination and deprivation redound to the 
benefit of chain organizations it accentuates the trend to- 
ward centralization which is the incarnation of the trend 
toward monopoly. 

The net conclusion indicated is that identical delivered 
price systems are one inseparable aspect of the problem 
of chain production, that the basing point system, like any 
other system of identical delivered prices, is essentially a 
device by which chain producers can operate their vari- 
ously located plants to the greatest mutual advantage and 
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that the spread of such systems to include single unit pro- 
ducers is a spread of the monopolistic power that resides 
in chain ownership per se. While it may seem at times 
a benevolent despotism from the standpoint of a single 
unit producer, there is nothing to prevent the chains from 
increasing their ownership-control of the industry by ac- 
quisition of competing plants or by construction of new 
ones, all of which in turn must be protected against inter- 
ference from or with other members of the chain. 

Thus the desire to protect the scattered plants of a chain 
against price competition with each other based on advan- 
tages of location is extended to protect them also against 
price competition based on advantages of location of in- 
dependently owned single plants. Accordingly, use of a 
system which produces identical delivered prices through- 
out an entire industry may be looked upon as a temporary 
means of frustrating price competition while the domi- 
nant chain ownerships gradually acquire the plants re- 
maining under single ownership and thereby enlarge 
whatever monopoly their chain ownerships may represent. 

If this analysis be sound in substance the prognosis for 
the public is not a happy one. The situation is not unlike 
a bridge game in which the trump cards are predomi- 
nantly held by the high bidder and his “dummy.” The 
outcome is the same no matter whether these trump cards 
are played from one hand or from the other. By a 
process of cross trumping the public interest in price 
competition is completely and increasingly frustrated. 
If there were any assurance that the process of acquisition 
and ownership consolidation were not continuing at the 
same time as the elimination of price competition through 
delivered price systems there would be less occasion for 
alarm. But in truth and in fact the process supplements 
the pricing practice and the practice supplements the 
process. The prevention of unlawful price discrimina- 
tion, based on differences in location and the consequent 
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encouragement of price competition based likewise would 
seem to be the logical antidote not only for the practice 
but for the process. Such a practice and such a process 
are the antithesis of decentralization of industry; they 
are the pincers of monopolistic encroachment and cen- 
tralization. 





BELO REVISITED * 
IRVING J. LEVY+ 


With the end of the war and the prospect of a surplus 
labor market near at hand the overtime provisions of the 
Fair Labor Standards Act* have resumed the significant 
role they were originally designed to play. After 8 years 
on the statute books it might have been thought that the 
interpretation of the basic features of the Act would be 
well settled. But four years ago the Supreme Court by a 
five to four vote decided Walling v. A. H. Belo Corpora- 
tion,” and its decision has caused a great deal of confusion 
in the interpretation of what compensation Section 7 (a) 
of the Act requires for hours worked beyond the statutory 
maximum workweek. The same section has been before 
the Court several times since, and it may therefore be 
profitable to review the subject and examine into “the 
present state of the law.” 


The statutory provision is quite simple—Section 7 (a) 
of the Fair Labor Standards Act provides: 


MAXIMUM HOURS 


Sec. 7. (a) No employer shall, except as otherwise provided 
in this section, employ any of his employees who is engaged 
in commerce or in the production of goods for commerce— 


(1) for a workweek longer than forty-four hours during 
the first year from the effective date of this section, 


(2) for a workweek longer than forty-two hours during the 
second year from such date, or 


(3) for a workweek longer than forty hours after the expir- 
ation of the second year from such date, 


* The writer wishes to make it clear that in each of the cases discussed he 
participated as Counsel on the government’s side in his official capacity in the 
U. S. Department of Labor or the Department of Justice. The views expressed 
are his own and do not necessarily represent those of either Department. 

+ Member of the District of Columbia and New York Bars. Formerly As- 
sistant General Counsel, Wage and Hour Division, in charge of Litigaton; As- 
sociate Solicitor, Department of Labor and Special Assistant to the Attorney 
General. 

152 Stat. 1060 (1938), 29 U. S. C. §§ 201-219 (1940). 

2 Walling v. A. H. Belo Corporation, 316 U. S. 624, 62 Sup. Ct. 1223, 86 
L. ed. 1716 (1942). 
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unless such employee receives compensation for his employment 
in excess of the hours above specified at a rate not less than 
one and one-half times the regular rate at which he is em- 
ployed.” * 

There is little legislative history bearing on the correct 
interpretation of some of the mooted points. The history 
of the legislation does show, however, an unmistakable 
congressional purpose to “spread the work” by making it 
more costly to work employees longer than the 40 hours 
per week which is set as the statutory maximum.‘ It was 
plainly intended that under the Act it would be more cost- 
ly to employ 10 men to perform 480 man hours of work 
by working a 48 hour week than to employ 12 men to per- 
form the same amount of work in a 40 hour week. Thus 
the statute contemplates that work would be spread and 
more people would be employed. 

Congress did not, however, define “regular rate of 
pay” and there developed an infinite variety of wage 
schemes under which it was sought to fix by “contract” 
the regular rate upon which the time and one-half was to 
be computed for hours in excess of 40. The question was 
early presented whether parties to the employment con- 
tract could fix the regular rate for purposes of computing 
the overtime rate, or whether having fixed the rate for 
work during non-overtime hours the overtime rate would 
automatically apply to that rate rather than to the speci- 
fied base. This is the cardinal question presented by Sec- 
tion 7. It is still not completely decided and although 
recent Supreme Court decisions have eliminated much of 
the uncertainty, the Belo decision has not been formally 
overruled. At the current term the Supreme Court will 
be confronted with a case ° which seems squarely to pre- 


352 Stat. at 1063. 

* During the first year of its operation the maximum was 44 hours; it became 
42 hours the next year and 40 thereafter. For simplicity reference will be made 
throughout to 40 hours as the maximum. 

5 Walling v. Halliburton Oil Well Cementing Co., Docket No. 74, October 
Term, 1946. The opinion of the court below is reported at 152 F. (2d) 622 
(C. C. A. 9th, 1945). 
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sent the basic issue and which should result in setting 
this disturbing question to judicial rest. 

At the outset of the administration of the Act the ques- 
tion was presented whether the Fair Labor Standards 
Act was merely a minimum wage statute which would be 
satisfied if the employee were paid the minimum wage 
for the first 40 hours and time and one-half that wage 
for overtime hours. The Administrator had at an early 
date announced his opinion that time and one-half the 
regular rate would not be met by paying time and one- 
half the minimum rate when that was not the rate earned 
for non-overtime hours. In this view he was sustained 
by the Supreme Court in Overnight Motor Co. v. Missel.° 
The employee there was paid a weekly salary of $25.00; 
he worked about 70 hours a week. The weekly wage was 
sufficient to yield the then minimum wage of 25¢ per 
hour for the first 44 hours and 1% times the minimum 
(37'%4¢) for the overtime hours. The employer contended 
that this satisfied the Act’s requirements and so the trial 
court held. But the Supreme Court in a decision, from 
which only Mr. Justice Roberts dissented, found the con- 
gressional purpose of Section 7 to require “150% of the 
regular, not the minimum wage.” “Regular rate” was 
an “hourly rate” arrived at in case of weekly salaries 
for fluctuating workweeks by dividing the weekly wage 
by the number of hours worked, and the penalty rate of 
time and one-half was to be computed on this basis. 

This was the interpretation which the Administrator 
had announced and it might have been thought that the 
question of applying Section 7 (a) would thus have been 
definitely settled. But on the same day, June 8, 1942, the 
Supreme Court by a five to four vote rendered its de- 


6 Overnight Motor Transportation Co., Inc. v. Missel, 316 U. S. 572, 62 Sup. 
Ct. 1216, 86 L. ed. 1682 (1942). 
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cision in the now famous Belo case and started a new line 
of controversy. 

A. H. Belo Company publishes the Dallas, Texas, 
Morning News. Its publisher was a colorful pioneer 
newspaper man of the Southwest who had given his em- 
ployees ‘“‘very fine and generous treatment . . . in the 
matter of compensation and in the matter of time and 
everything.” Prior to the effective date of the Fair 
Labor Standards Act the Belo Company had paid most 
of its employees fixed weekly salaries regardless of the 
number of hours worked, but most of the male employees 
generally worked about 48 hours a week, the women 
about 44. Immediately before the Act became effective 
its attorneys were requested to formulate a plan whereby 
the Company could continue to work its employees the 
same number of hours per week and pay them the same 
fixed weekly salary. This was done by the use of employ- 
ment letters (addressed to the employees and also signed 
by them) in which was set forth the employee’s “basic 
rate of pay” per hour, and a guaranteed minimum weekly 
amount. The letters stated that the employee would 
receive for overtime hours “not less than one and one- 
half times such basic rate . . . with a guaranty” that the 
employee would “receive weekly for regular time and 
for such overtime as the necessities of the business may 
demand, a sum not less than” the weekly wage. The male 
employees continued to work about 48 hours a week and 
the women 44 and they continued to receive the same 
weekly wages as before. Under the arrangement the 
weekly guaranty was adequate to cover 54% hours per 
week, at the “basic rate” for the statutory 44 hours and 
114 times that rate for the 10% hours of overtime; 54 
hours the next year when the maximum workweek was 
reduced to 42 hours and 53% hours thereafter when the 
40-hour week became effective. In other words, it was 
only after more than 5414 hours were worked that the 
employees became entitled to receive any compensation 
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in addition to their weekly salaries.’ Belo’s employees 
frequently worked longer than the statutory maximum 
workweek but they received only the guaranteed weekly 
salary, which was also the amount of their earnings when 
they worked no more than the maximum number of hours 
and when they worked less than the maximum. 

The Government contended that this method of pay- 
ment failed to satisfy the overtime requirements of the 
Act because the specified “basic rate’ was not the actual 
or “regular rate” and therefor the employees failed to 
receive time and one-half the regular rate for overtime 
hours. The regular rate, the Government urged was the 
rate actually paid and earned for straight time—that is 
non-overtime—work. So viewed, when the employees 
worked fifty hours a week, the regular hourly rate was 
to be arrived at by dividing the weekly guaranty by fifty. 
The specified or contract “basic rate’ was termed by the 
Government to be fictitious because, in fact, when the 
employee worked no more than forty hours he received 
the same weekly wage as he did for working 48 or 5414 
hours and accordingly his non-overtime rate of pay was 
much more than the basic rate specified in the contract. 
It was also urged against the plan that if Section 7 was 
to serve its function as a deterrent of overtime hours, the 
employer must pay more for weeks in which overtime is 
worked than for weeks in which no overtime is worked. 
The Belo plan permitted working thirteen hours of over- 
time work (5314 hours when the maximum workweek be- 
came 40 hours on October 24, 1940) at no additional cost 
to the employer. 

The Supreme Court, in a 5 to 4 decision, overruled the 
Government’s objections to the contracts. The majority 
opinion by Mr. Justice Byrnes held that the requirements 
of Section 7 were satisfied. No objection was found to 


7 The record showed that longer workweeks were not frequent and although 
the Supreme Court's opinion makes no mention of this, in only about half the 
weeks when the 54% hours were exceeded did the Company in fact make 
additional payments. 
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the specification by the contract of a regular rate, even 
though it was less than the actual rate paid for non-over- 
time work. The court was of the view that the flexibility 
in the overtime rate fulfilled the terms of the contract 
which called for “not less than one and one-half times the 
basic rate” and offended no provision of Section 7. In 
other words, under the arrangement, the employee re- 
ceived, for workweeks of more than 40 and less than 5314 
hours a rate which was greater than one and one-half 
times the specified rate, and the fraction became larger 
as the number of overtime hours decreased. No infirmity 
was discerned by the majority in this feature. The Court 
said that this flexibility ‘““may well have been intended 
[by the Congress] if it was the only means of securing 
uniformity in weekly income.” The majority of the Court 
made no comment on the fact that when no overtime at all 
was worked the employee’s wage was entirely unrelated 
to the hourly rate specified in the contract. For example, 
an employee whose weekly guaranty was $30 had a 
specified basic hourly rate of 50c. If such an employee 
worked only 40 hours, his actual hourly rate of earnings 
was 75c. Only if he worked exactly 5314 hours, would the 
weekly guaranty come out to equal 50c for the first 40 
hours and 75c (time and one-half) for the thirteen and 
one-third hours of overtime. If he worked but 45 hours 
he presumably received 50c for the first 40 hours and 
$2.00 an hour for the 5 hours of overtime, or four times 
the specified rate. Thus, the shorter the workweek the 
greater the hourly earnings, and the greater the number 
of overtime hours the smaller the overtime rate. The 
only answer given by the court to this most unusual situa- 
tion was that nothing in the Act prevented the parties 
from making such a contract if they chose to. 

The four Justices who dissented (Black, Reed, Douglas 
and Murphy JJ.) found the guaranty to be the “heart of 
the arrangement” and agreed with the Administrator 
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that the regular rate was to be computed by dividing the 
guaranty by the number of hours worked. This would 
require a payment in addition to the weekly guaranty 
amounting to 50% of the “actual” hourly rate of earnings 
for all hours worked over 40. Thus, in the case of an 
employee receiving a guaranty of $30 a week who worked 
50 hours, the regular rate for that week would be $30 
divided by 50, or 60c. For each of the 10 hours of over- 
time the employer would be required to pay him an addi- 
tional sum of 30c (50% of 60c) or $3 in all. 

It is not surprising that the Court’s opinions in the 
Missel and Belo cases, both handed down the same day, 
caused considerable confusion in the interpretation of 
the Act,® nor is it surprising that the Belo decision was 
speedily adapted to a great many plans designed to ac- 
complish the same purposes which the Belo Company 
had achieved. There was a wide-spread belief among 
employers and their attorneys that the Belo decision 
meant that any consensual arrangement which designated 
a rate (even though unrelated to the facts of the compen- 
sation) as the “regular rate” would stand as the basis upon 
which the time and one-half rate could be computed, and 
that if the “bookkeeping” showed straight time for the 
first forty hours and time and one-half the specified rate 
for hours thereafter, the arrangement would be safe from 
attack. Attorneys in the Labor Department were of a 
different view. Although they thought that the Belo 
decision could not fit properly into the scheme of Sec- 
tion 7, they were confident that the Court would not ex- 
tend the rationale of that decision to other cases where 
the specified regular rate was more patently arbitrary 
and unrelated to the actual rate of compensation, and 
where perhaps the beneficence of the employer was less 


8 The government’s petition for rehearing in Belo stated that the rendition 
of the two decisions had “introduced serious confusion into the administration of 
the Fair Labor Standards Act” and would “produce much unnecessary litiga- 
tion.” 
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appealing than in Belo’s case. Accordingly, wage plans 
varying substantially from the device used by the A. H. 
Belo Company were challenged by the Government in 
the courts. 

There was, as has already been indicated, ample oppor- 
tunity to test the limits to which the Belo doctrine would 
be applied and within the three terms following that in 
which the Misse/ and Belo cases were decided four Sec- 
tion 7 cases reached the Supreme Court.’ In the same 
period a great many other cases involving Section 7 were 
considered by the lower Federal courts which confessed 
to considerable difficulty in reconciling the Supreme 
Court’s decisions in the Missel case to the one in the Belo 
case. On the whole, however, the lower courts regarded 
the Belo case as requiring their approval of wage ar- 
rangements untainted by actual fraud or coercion in which 
by written contracts the parties had specified hourly rates 
in excess of the minimum fixed by the Act and which 
stated that the overtime hours were being computed at 
not less than time and one-half that rate. In such situa- 
tions if the total weekly compensation paid equalled or 
exceeded the sum of those two figures the lower courts 
generally held that the arrangements satisfied the require- 
ments of Section 7 as interpreted by the Supreme Court. 

The Belo case was decided at the October, 1941 Term 
of the Court. It was not until three terms later that 
Section 7 came before the Court again in Walling v. 
Helmerich & Payne, Inc.*° The Circuit Court of Ap- 
peals for the Tenth Circuit had approved the so-called 
Poxon, or split-day, plan of compensation on the basis of 
the Belo decision. This method of payment, said to have 
been devised by one Poxon, was in wide use in the mining 
and oil drilling fields. Prior to the passage of the Act 
the Helmerich & Payne’s employees had worked, 8, 10 

® See infra. 


10 Walling v. Helmerich & Payne, Inc., 323 U. S. 37, 65 Sup. Ct. 11, 89 
L. ed. 29 (1944). 
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or 12 hour shifts, called tours, and were paid a wage for 
each tour—$7.00 to helpers, for example. As a result of 
the Act, contracts of employment were drawn up incorpo- 
rating the “Poxon” split-day plan. The tour was split 
into two parts, the first four hours to be paid for at a 
specified hourly rate (in excess of the minimum wage 
required by Section 6 of the Act) called the “base or 
regular rate,” and the last four hours to be paid for at 
one and one-half times that rate. The contracts recited 
that the “base rate” set forth “shall never apply to more 
than 40 hours in any workweek.” The so-called “regular” 
and “overtime” hourly rates had been admittedly cal- 
culated so as to insure that the total wage for the tour 
would continue to be the same as before, thereby avoiding 
the necessity of paying sums in addition to the tour wage, 
even when the statutory maximum workweek was greatly 
exceeded. Thus, a helper who had received $7 per day 
was, under the split-day plan, assigned a “regular rate” 
of 70c an hour for the first four hours of each tour and 
an “overtime” rate of $1.05 (one and one-half times 70c) 
for each of the remaining four hours. This totaled $7 
for the tour. Under this arrangement the employee could 
work up to 80 hours a week without becoming entitled 
to any pay in addition to his regular tour wage.” In the 
case of employees who worked a 12 hour tour no addi- 
tional wages became due until a 96 hour workweek was 
exceeded.” 

The artificiality of the scheme was apparent. The 
specified “regular” rate was not allocated to all the normal 
working hours but to a fraction of the customary work- 
day. So, too, the rate of one and one-half times the 
stipulated “regular” rate was not extra compensation for 
real overtime hours, but payment for a designated part 


11 When the employee had worked 80 hours under his contract he had already 
received 40 hours of “time and one-half pay.” 


12 The 12 hour tour was divided into 5 hours at “regular” pay and 7 hours 
at the time and one-half “overtime rate.” 
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of the normal workday. When the employee really 
worked overtime (i. e., more than 40 hours in the week), 
he got the same daily wage as before. Because the same 
basic “defects” had existed in the Belo case, however, the 
Circuit Court found them to constitute no infirmity and 
upheld the validity of the Poxon plan. 

The Supreme Court reversed unanimously, Mr. Justice 
Roberts who alone dissented in the Missel case also voted 
for reversal. The Court’s opinion stressed the statutory 
purpose of the overtime provisions “to spread employ- 
ment by placing financial pressure on the employer 
through the overtime pay requirement ... and... to 
compensate employees for the burden of a workweek in 
excess of the hours fixed by the Act.” * “Regular rate” 
was defined to “obviously mean the hourly rate actually 
paid for the normal non-overtime workweek.” * 


The Court found “the vice of respondent’s plan” to lie 
in 
The fact that the contract regular rate did not represent the rate 
which was actually paid for ordinary, non-overtime hours, nor 
did it allow extra compensation to be paid for true overtime 
hours. It was derived not from the actual hours and wages but 
from ingenious mathematical manipulations, with the sole pur- 
pose being to perpetuate the pre-statutory wage scale.’® 
All this could as well have been said of the Belo plan. 
The specified rate there did not represent the rate which 
was “actually paid for ordinary, non-overtime hours.” 
In the illustration given above, a man earning $30 per 
week received in fact 75 cents an hour when he worked 
but 40 hours ($30 —- 40 = 75c), but the contract rate was 
specified as 50c. The specified rate in the Belo plan was 
likewise “derived not from the actual hours and wages 
but from ingenious mathematical manipulations.” The 
rate was derived by dividing the former weekly wage by 
60 although the normal workweek had not been 60 hours 
18 324 U. S. at p. 40. 


14 Ibid. 
18 Jd. at p. 41. 
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but about 48 in one group of employees and 44 in the 
other. To get additional compensation the employee in 
Helmerich & Payne would have to work more than 80 
hours. He would have to work more than 5314 hours in 
Belo. In both cases this was a rare occurrence, and Belo’s 
plan, just as Poxon’s, was admittedly devised for “the sole 
purpose . . . [of] perpetuat[ing] the pre-statutory wage 
scale.” 

The Court, however, found the Belo decision no ob- 
stacle to disapproving the Helmerich & Payne contracts. 
In a single paragraph of its opinion the Court dis- 
tinguished Belo by noting that the “controversy there 
centered about the question whether the regular rate 
should be computed from the guaranteed weekly wage or 
whether it should be identical with the hourly rate set 
forth in the employment contract.” ”* 

Whatever be the merits of this differentiation it was 
plain that the Supreme Court had undermined deeply the 
stability of the Be/o decision as a base upon which to build 
wage contracts which could avoid the payment of extra 
compensation for overtime work. An “artificial regular 
rate” was not saved merely because it “was a product of 
contract.” *’ The court would not “exalt ingenuity over 
reality” nor “open the door to insidious disregard of the 
rights protected by the Act.” * 

At the same term at which Helmerich v. Payne was 
decided the Court also reversed a judgment of the District 
Court for the Southern District of California which had 
sustained a demurrer to a criminal information on the 
ground that the overtime provisions of the Act did not 
apply to workers paid by piece rates. United States v. 


16 Jd. at p. 42. 

The government did not in its petition for certiorari or in its brief ask 
that Belo be overruled. It, too, distinguished Belo largely on the ground 
that the Court had there found as a matter of fact that the specified hourly 
rate was the actual hourly rate of compensation. This was true only when 
5314 or more hours were worked. 

17 323 U. S. at p. 42. 
18 [bid. 
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Rosenwasser."* This seems plainly sound since the Act 
makes no distinction among workers on the basis of the 
method of compensation and nothing in the discernible 
legislative purpose or in its history would justify such a 
discrimination. The Court repeated the definition of 
“regular rate” which it gave in Helmerich & Payne as 
the “hourly rate actually paid for the normal, non-over- 
time workweek” and reiterated its intention not to en- 
courage the creation of “ready means for wholesale eva- 
sion of the Act’s requirements.” * Mr. Justice Roberts 
who alone dissented in the Missel case was the sole dis- 
senter here. 

The Supreme Court granted the government’s petition 
to review two section 7 cases at the October 1944 Term. 
They were heard and decided together.” In Walling v. 
Youngerman-Reynolds Hardwood Company, Inc.,” and 
in Walling v. Harnischfeger Co.,” the Circuit Courts of 
Appeals for the Fifth and Seventh Circuits, respectively, 
had sustained the wage agreements there involved. In 
Youngerman-Reynolds, prior to using the agreements in 
question, stackers of lumber had been paid at piece rates 
which yielded them, on an average, 51c an hour. Just 
before the trial new contracts were made stating that the 
“basic or regular rate of pay” was 35c an hour,” and for 
time over 40 hours “the pay shall not be less than one 
and one-half times such basic or regular rate . . . witha 
guaranty that the employee shall receive weekly for reg- 
ular time and . . . overtime . . . a sum arrived at as 


19 United States v. Rosenwasser, 323 U. S. 360, 65 Sup. Ct. 295, 89 L. ed. 
301 (1945). 


20 323 U. S. at pp. 363-364. 

21 Walling v. Youngerman-Reynolds Hardwood Co., Inc., 325 U. S. 419, 65 
Sup. Ct. 1242, 89 L. ed. 1705 (1945) and Walling v. Harnischfeger Corporation, 
325, U. S. 427, 65 Sup. Ct. 1246, 89 L. ed. 1711 (1945). The circuit court 
opinions in these two cases are cited respectively in notes 22 and 23 infra. 


22 Walling v. Youngerman-Reynolds Hardwood Co., Inc., 145 F. (2d) 349 
(C. C. A. Sth, 1944). 


23 Walling v. Harnischfeger Corporation, 145 F. (2d) 589 (C. C. A. 7th, 
944). 


24 The then minimum wage in the lumber industry. 
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follows”: then follows a statement of piece rates per 
thousand board feet. 

The contracts thus followed the Belo scheme, substitut- 
ing for the weekly wage there guaranteed, specified piece 
rates which were guaranteed. The nature of the work 
was such that a weekly wage was not feasible. 

At the piece rates specified the workers earned an aver- 
age of 59c an hour for all hours worked. The contract 
called for a rate of 35c for the first 40 hours and 52%4c 
for hours over 40. The guaranteed piece rates, like the 
guaranteed weekly wage in Belo, thus yielded “greater 
returns on an hourly basis for both regular and overtime 
work” than the specified contract “regular rate” would 
yield. The Company, relying upon the Belo decision, 
urged that the arrangement was valid since it provided 
by contract for a “regular rate’ and for not less than 
time and one-half that rate for all overtime hours. In- 
asmuch as nothing in the Act forbade payments in ex- 
cess of the statutory requirements it was contended that 
the additional payments “resulting from the operation 
of the guaranteed piece rates are unaffected in any way 
by § 7 (a).”* 

The Supreme Court held that the wage agreements 
“plainly violated the requirements of § 7 (a).” ** It again 
emphasized the legislative purpose to spread the work, 
and defined the regular rate to be the hourly rate actually 
paid for normal non-overtime work. Freedom to specify 
by contract what the regular rate should be for the pur- 
pose of constituting a base upon which to compute the 
time and one-half rate for overtime did not “include the 
right to compute the regular rate in a wholly unrealistic 
and artificial manner so as to negate the statutory pur- 
pose.” The regular rate must be “an actual fact,” “not an 
arbitrary label chosen by the parties,” and “must reflect all 
payments which the parties have agreed shall be received 








25 325 U.S. at p. 423. 
26 Jd. at p. 425. 






52 THE GEORGE WASHINGTON LAW REVIEW 


regularly during the workweek, exclusive of overtime 
payments.” * In this case the court held that the reg- 
ular rate was the average hourly earnings at the piece 
rates, or about 59c instead of 35c. 

Again the majority found that the Belo case did not 
support the validity of the arrangement. In Belo, the 
court said, the wage agreements were “upheld because it 
was felt that in fixing a rate of 67c an hour the contracts 
did in fact set the actual rate at which the workers were 
employed.” * But in fact, under Belo, unless the em- 
ployee worked 5314 hours he never earned 67c an hour. 
He earned more. The guaranteed piece rates performed 
the same function for Youngerman-Reynolds as the guar- 
anteed weekly wage did for A. H. Belo Company. There 
was in both cases no additional cost for working over- 
time; no penalty rate had to be paid in either and there 
was accordingly no incentive to spread the work. But 
Belo was said by Mr. Justice Murphy to be “no authority 
. . . for the proposition that the regular rate may be fixed 
by contract at a point completely unrelated to the pay- 
ments actually and normally received each week by the 
employees” (Italics supplied) .” 

It is not clear whether the distinction is to be under- 
stood by emphasizing the word “completely.” It is prob- 
ably true that there are differences in the two schemes 
which would justify characterizing the contract rate in 
Youngerman-Reynolds as more unrelated to the payments 
actually made than was the situation in Belo. In the 
latter the rate did acquire significance at the 5314 hour 
point and beyond, but, such occasions were rare. In 
Youngerman-Reynolds the specified contract rates became 
applicable when the earnings at the piece rates yielded 
less than 35c an hour which was “an extremely unlikely 


27 Td. at p. 424. 
28 Jd. at p. 426. 
29 Tbid. 
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situation. But in both cases the day-to-day result was 
that the “guaranteed rates” controlled the actual earnings 
and not the contract rates. 

Walling v. Harnischfeger involved wage agreements 
made with the United Steelworkers of America, a CIO 
union. The Company’s workers were classified in two 
groups of approximately equal size, called “incentive 
workers” and “non-incentive workers.” Only the “incen- 
tive workers” were involved in the litigation. They were 
compensated under the collective wage agreement on a 
piece work basis accompanied by a minimum hourly 
guaranty. Various jobs were “time studied” by the man- 
agement. The time which a job was shown to consume 
was multiplied by a “standard earning rate” per unit of 
time, and the amount so obtained was known as the 
“price” placed on the job. An employee was paid the 
amount he earned at such piece rates, but he was also 
assigned a “basic hourly rate” which was guaranteed as a 
minimum for all hours of employment. The employee 
was paid for overtime work an additional sum equal to 
50% of the guaranteed “basic hourly rate.” The union 
contract provided “that the parties agree that, for all pur- 
poses, the regular rate of pay... is the base rate” specified, 
and that “time and one-half computed . . . on their base 
rate” should be paid all incentive workers after 40 hours. 
However, the incentive worker nearly always performed 
his job with sufficient speed to earn more at the piece rates 
than he would earn at his basic hourly rate. This was 
true in about 9814% of the cases. On jobs not yet time 
studied the Company agreed to pay incentive workers 
hourly rates at least 20% higher than the specified basic 
hourly rates. 

The government contended that the true regular rate 
was the hourly earnings at the piece rates, and that time 
and one-half for overtime work should be computed on 


80 325 U. S. at p. 425. 
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that base. The Company argued that the base rates were 
fixed by bona fide contracts of employment and that they 
did in fact establish the regular rates at which the em- 
ployees were employed. The rates were established in 
“good faith”; they were not “artificial.” Relying upon 
Mr. Justice Byrne’s opinion in Belo it was urged that the 
“regular rate” was not a rigid term and the practical re- 
quirements of the employment in this case made the ar- 
rangement used permissable. Thus, for example, the 
extent of the incentive bonus was not known in many cases 
for several weeks and both parties desired the prompt 
payment of overtime. This could only be done by com- 
puting overtime on the basis of the hourly rate. As Judge 
Evans of the Circuit Court of Appeals for the Seventh 
Circuit put it: 

If the wage agreement in this case did not settle the regular 
rate in a bona fide manner through negotiation [referring to Mr. 
Justice Murphy’s test in Helmerich & Payne, 323 U. S. at p. 41] 

. we are at loss to know how the parties may cover the subject 
by agreement.** 

The District Court had found the arrangement to be 
at variance with the requirements of Section 7 and granted 
an injunction.” The Circuit Court of Appeals upon 
the authority of Belo sustained the contracts and reversed 
the judgment, one judge dissenting.” The Supreme Court 
in an opinion by Mr. Justice Murphy, reversed the judg- 
ment of the Circuit Court of Appeals. Mr. Justice 
Frankfurter wrote a concurring opinion covering the 
Youngerman-Reynolds case as well as Harnischfeger, and 
Chief Justice Stone and Mr. Justice Roberts dissented 
in both cases in an opinion by the Chief Justice. 

The opinion of the court held that the regular rate upon 
which the overtime rate must be computed was the higher 
piece rate earnings which the employees actually received 
for their work and not the “base rate”—“the lower and 


31 Supra note 23. 
82 Walling v. Harnischfeger Corporation, 54 F. Supp. 326 (E. D. Wis. 1943). 
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unreceived rate. “A full 50% increase in labor costs 
and a full 50% wage premium . . . [was] meant to flow 
from the operations of § 7 (a) .. .”* and the regular 
rate is found by looking “not to contract nomenclature but 
to actual payments.” ** The Belo case was not mentioned. 

Mr. Justice Frankfurter, concurring, was of the view 
that the Fair Labor Standards Act did not 


preclude a wage agreement whereby piece-rate payments are 
related, fairly and not evasively, partly to regular hours of 
work and partly to overtime. ... But a properly apportioned 
overtime function for piece work should be clearly indicated as 
such in the employment contract . . . ** The contract should 
[in that event] leave no such dubiety as to the role of the piece 
rate to the regular hourly rate as the two arrangements before us. 
It should not be left to courts to work out a hypothetical mathe- 
matical interpretation which, if it corresponded with the actual 
arrangement, could satisfy the statute. * 


That is to say, if the Harnischfeger Corp. had in its con- 
tract expressly * provided that the incentive payment over 
and above the designated hourly wage was made up of 


a base rate for non-overtime hours and 1% times that rate 


for incentive earnings during the overtime hours, it would 
pass muster.” 


The Chief Justice in dissent asserted that the holdings 
in Youngerman-Reynolds and Harnischfeger were “in 


33 325 U. S. at p. 430. 
34 Td. at p. 431. 
35 Jd. at p. 430. 
36 Jd. at p. 433. 
37 Td. at p. 434. 


38 That a contract to allocate weekly or monthly compensation as between 
straight time work and overtime would not be found by implication was stated 
by the Supreme Court in the Missel case. See also, Warren-Bradshaw Drilling 
Co. v. Hall, 317 U. S. 88, 63 Sup. Ct. 125, 87 L. ed. 83 (1942): Floyd v. Du 
Bois Soap Co., 317 U. S. 596, 63 Sup. Ct. 159, 87 L. ed. 488 (1942). 


89 It is surprising that Mr. Justice Frankfurter would hold that the sufficiency 
of a wage arrangement to satisfy the requirements of the statute would depend 
upon the ingenuity of the lawyers who drafted the contracts. To make the 
interpretation of a statute of wide application turn upon such “technical niceties” 
of draftmanship would be to forget the warning by the Justice in another case 
that a “technically elegant arrangement” devised by “a lawyer’s ingenuity” 
would not be permitted to evade the legislative purpose. Griffiths v. Commis- 
sioner, 308 U. S. 355, 357, 60 Sup. Ct. 73. 84 I.. ed. 319 (1939). 
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flat contradiction to Walling v. Belo Corporation, 316 
U. S. 624.” *° He understood Belo to decide that 


the excess of the guaranteed weekly wage over the stipulated 
minimum at the hourly rate was to be so distributed as to recog- 
nize the wage differential for overtime, in such a way as to 
satisfy the statutory requirements, even though the wage contract 
did not explicitly so declare. 316 U. S. at 632. That case is 
controlling here. In the present case the “regular rate,” within 
the meaning of §7 (a) (3) of the Act, is . . . the stipulated 
minimum hourly rate plus a part of the bonus, and the bonus 
is, as the wage contracts have treated it, an addition both to the 
regular rate and the overtime rate, which the statute permits. * 


The dissenting Justices, unlike Mr. Justice Frank- 
furter, considered it of no significance that the employer 
had “failed to label the pay envelope [incentive bonus | 
as containing the wage for both time and overtime” (p. 
437). The majority likewise had regarded the label as 
unimportant because “where the facts do not permit it, 
we cannot arbitrarily divide bonuses of piece work wages 
into regular and overtime segments, thereby creating an 
artificial compliance with § 7 (a).” ” 


40 325 U. S. at p. 440. 
41 Jd. at pp. 440-441. 

It is not clear whether the Chief Justice would sanction the so-called 
“X” plans designed to cut through the complexities of specifying basic rates 
low enough to meet all the likely variations in the workweeks. Under 
these plans the contract sets forth the weekly salary which is guaranteed 
and provides a formula for reducing the salary to a “regular hourly rate.” 
A typical contract provision incorporating these arrangements, after pro- 
viding for a fixed salary to be paid each week proceeds to state that “my 
(employee’s) regular rate for each workweek shall be determined each 
said workweek by the following formula: 

“Let X equal my regular or base hourly wage for each workweek. X 
shall then be determined by multiplying X by the number of hours in each 
week which I work up to the first 40 and adding to it the number of hours 
worked in said workweek in excess of 40 hours times 3/2, which shall 
equal the compensation I receive for that week.” 

To illustrate: in the week in which a $30 per week employee works 50 
hours, his “regular rate” (X) is derived as follows: 


40X + 10 (3) = $30 


X = 54.5¢ 
Such plans have been consistently rejected by the lower courts. Walling v. 
Helmerich & Payne, 138 F. (2d) 705 (C. C. A. 10th, 1943); Watkins v. 
Hudson Coal Co., 151 F. (2d) 311 (C. C. A. 3d, 1945); Castle v. Walling, 
153 F. (2d) 923 (C. C. A. 5th, 1946); Asselta v. 149 Madison Ave. Cor- 
poration, 156 F. (2d) 139 (C. C. A. 2d, 1946). 


42 325 U. S. at p. 432. 
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Is the holding of Harnischfeger in “flat contradiction” 
to the decision in Belo, as the Chief Justice said? 

In Harnischfeger as in Belo there was an hourly rate 
specified and the workers were paid not less than one 
and one-half times that rate for hours over forty. In 
Harnischfeger as in Belo, for all that appeared, the work- 
ers were satisfied with the arrangement and in Harnisch- 
feger they were represented by a powerful union in nego- 
tiating the contract. In Belo the workers got no more for 
weeks when they worked more than 40 hours than they 
did for workweeks of 40 hours or less. In Harnischfeger 
they received substantially more. In this significant re- 
spect the Harnischfeger arrangements, unlike that of 
Belo, tended to fulfill in part at any rate the statutory pur- 
pose of discouraging overtime work by making such work 
more costly. The objection to Harnischfeger’s contracts 
was that the full 150% was not paid. And if it be pointed 
out that in Belo there were some few occasions when ex- 
actly 150% of the specified rate was paid for additional 
hours (after 5314 hours) Harnischfeger could also point 
to the fact that on those occasions—and there were some 
—where the incentive worker earned at the piece rates 
less than the basic hourly rate, his overtime compensation 
was exactly 150% of the specified rate. Nor can 
Harnischfeger be distinguished on the ground that on jobs 
not time-studied the employees received 20% more than 
the hourly rate designated. Under the Belo plan the em- 
ployees who worked only 40 hours received about 50% 
more than the designated hourly rates. 

Mr. Justice Murphy in his opinion in Youngerman- 
Reynolds attempts to distinguish that case from Belo: he 
makes no mention at all of Belo in his opinion in 
Harnischfeger. Mr. Justice Frankfurter who voted with 
the majority in Belo thought that case was distinguishable 
from Harnischfeger and Youngerman-Reynolds because 
the bookkeeping mathematics of the contract were def- 
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initely formulated. The Chief Justice and Mr. Justice 
Roberts who were also in the majority in Belo thought 
that the articulation of the mathematical allocation was 
unimportant and that the decisions could not be recon- 
ciled. Mr. Justice Byrnes who wrote the majority opin- 
ion in Belo was no longer on the court when the later sec- 
tion 7 (a) cases reached it. Mr. Justice Jackson the fifth 
vote in the majority in Belo and who voted with the ma- 
jority in Youngerman-Reynolds and Harnischfeger wrote 
no separate opinion. Mr. Justice Rutledge was the only 
Justice in the three later cases who had not participated 
in Belo and he wrote no separate concurring opinion. 

The lower courts, confronted with the Supreme Court’s 
condemnation of the agreements in Helmerich & Payne, 
Youngerman-Reynolds and MHarnischfeger, have ex- 
pressed a pessimistic view as to Be/o’s continuing vitality. 
The Circuit Court of Appeals for the Seventh Circuit 
has said that if the Supreme Court “has not repudiated 
its holding the Belo case, it has come so close as to 
leave no room for its application except upon an identical 
state of facts.” Walling v. Uhlmann Grain Co.* Similar 
sentiments have been expressed in Walling v. Alaska- 
Pacific Consolidated Mining Co.,“* Walling v. Richmond 
Screw Anchor Co., Inc.,* and Asselta v. 149 Madison 
Ave. Corp.” 

At this term the Supreme Court will be called upon to 
decide whether any life remains in the Belo doctrine or 
whether it is merely “the shade of that which once was 
great.” In Walling v. Halliburton Oil Well Cementing 
Co., which is No. 74 on the calendar for the current term, 
the Circuit Court of Appeals for the Ninth Circuit *’ by 
a divided vote upheld the wage agreements on the author- 
ity of the Belo decision. The contract there provides a 

48151 F. (2d) 381, 383 (C. C. A. 7th, 1945). 
44152 F. (2d) 812, 814 (C. C. A. 9th, 1945). 
45 154 F. (2d) 780 (C. C. A. 2d, 1946). 


46 Supra note 41. 
47 See note 5 supra. 
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weekly guaranty and specifies an hourly rate for the first 
40 hours of each week and “not less than one and one-half 
times such basic rate” for hours worked in excess of 40. 
The record contains the explanation by the respondent 
that “the basic hourly rate has been fixed so that each 
employee . . . may work a total of 84 hours in any single 
workweek before receiving compensation in excess of the 
guaranteed weekly salary.” As in Belo, the hourly rate 
specified has practically no significance; the weekly sal- 
ary is paid whenever the employees work less than 
84 hours, and whether less than 40 or more hours are 
worked, and for most of the period involved the pay- 
rolls did not bother to show the rates at which overtime 
was computed in the several workweeks. In approxi- 
mately 80% of the time the actual workweeks of Halli- 
burton’s employees were less than 84 hours and in approx- 
imately 13% of the time less than 40 hours. The average 
workweek ranged from about 56 to about 62 hours for 
the various classes of employees. 

The Circuit Court of Appeals found no “substantial 
distinction” from the Belo case nor “any difference in 
principle.” This would appear to be so. In fact, the 
contract used by Halliburton seems to have followed the 
Belo form closely. The difference between the two ar- 
rangements lies only in the relation of the specified hourly 
wage to the weekly guaranty. In Belo it was set at a 
figure which would require additional compensation after 
5344 hours; in Halliburton, after 84 hours. But in 
neither case was this the length of the customary work- 
week. In Belo the usual workweek ranged from about 
44 to 48 hours for the different classes of employees, in 
Halliburton from about 56 to 62 hours. In both addi- 
tional compensation would be infrequent. The fixed 
weekly income guaranteed in Halliburton had all the 
virtues described by Mr. Justice Byrnes in the Belo opin- 
ion. It presumably assured, to the same extent as the 
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Belo arrangements, “the security of a regular weekly in- 
come” which “many . . . employees value”; it permitted 
them to “operate on a family budget, to make commit- 
ments for payments on homes and automobiles and insur- 
ance” and it afforded the “possibility of steady income to 
employees with irregular hours.” “ 

But if the Halliburton contracts fit snugly within the 
Belo doctrine it would also appear that they cannot be 
reconciled with the principles announced by the Supreme 
Court since Belo-in Helmerich & Payne, Youngerman- 
Reynolds and Harnischfeger. Thus: 


(1) The Halliburton wage plan does not “spread em- 

ployment by placing financial pressure on the employer 
. Or compensate employees for the burden of a work- 

week in excess of the hours fixed by the Act” Helmerich 
& Payne.” 

(2) The wage scale does not increase “the employer’s 
labor costs by 50% at the end of the 40 hour week” Young- 
erman-Reynolds.” 

(3) The wage plan does not provide the “50% wage 
premium, which [was] meant to flow from the operation 
of § 7 (a)” Harnischfeger.” 

(4) Only when a workweek of 84 hours is exceeded 
do Halliburton’s employees receive additional compensa- 
tion. In Helmerich v. Payne they received extra pay after 
80 hours but this did not save the plan. 

(5) The “contract regular rate” does not “represent the 
rate . . . actually paid for ordinary, non-overtime hours 

. .’ which was the “vice” condemned in Helmerich & 
Payne.” 

48 It should, of course, be noted that neither the A. H. Belo Company nor the 
Halliburton Oil Well Cementing Company operated on an annual wage or 
annual employment arrangement nor was continuity of employment assured. 
Both plans merely insure a minimum weekly wage. But so did the weekly 
wage in the Missel case. 

49 323 U. S. at p. 40. 

50 325 U. S. at p. 423. 


51 325 U. S. at p. 431. 
53 323 U. S. at p. 41. 
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(6) The specified rate “was derived not from the actual 
hours and wages but from ingenious mathematical manip- 
ulations, with the sole purpose being to perpetuate the 
pre-statutory wage scale.” Helmerich & Payne.” 

(7) “It is no answer that the artificial regular rate was 
a product of contract or that it was in excess of the statu- 
tory minimum” Helmerich & Payne.” 

Of the five Justices who voted with the majority in Belo 
only two are on the court today. Mr. Justice Frankfurter, 
judging from his concurring opinion in the Youngerman- 
Reynolds and Harnischfeger cases, seems still to be of the 
view that Belo is vital doctrine and he would apparently 
sustain an arrangement such as Halliburton’s since the 
court will not be asked there “to work out a hypothetical 
mathematical interpretation” of the contract. Mr. Justice 
Jackson voted with the majority in all three cases—Hel- 
merich & Payne, Youngerman-Reynolds and Harnisch- 
feger and apparently concurred in the reasons assigned in 
the court’s opinions. As to the new members of the court 


since Belo: Mr. Justice Rutledge voted with the majority 
in all of the three cases. Mr. Justice Burton has not had 
occasion to participate in any case involving Section 7 (a) 
and the new Chief Justice, as far as I can ascertain, has 
not passed upon Section 7 (a) when he was a Judge of the 
Court of Appeals for the District of Columbia. The 
four Justices who dissented in Belo are still on the court. 


* * * * * * * 


Belo revisited four years later, what does one find? The 
Supreme Court has since June 1942 clarified Section 
7 (a). Much of the confusion arising from the simul- 
taneous rendition of the decisions in the Missel and Belo 
cases has been cleared away. But Belo remains; battered, 
it is true, but not expressly overruled. 


53 [bid, 
54 323 U. S. at p. 42. 
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Stare decisis is a salutary principle; it may even be an 
“inexorable command.” ‘The Court should stand by its 
decisions. The question is, which ones should it stand by— 
Belo, or the trilogy of Helmerich & Payne, Y oungerman- 
Reynolds and Harnischfeger? 





SEPARATION OF FUNCTIONS IN THE 
ADMINISTRATIVE PROCESS 


ALFRED L. SCANLAN 


Our expanding technological civilization has increased 
in ever accelerating proportion the number of, and the 
functions performed by, administrative agencies. This 
mushroom-like growth of administrative responsibility 
has precipitated a conflict between those who believe that 
performance within the same body of the functions of in- 
vestigator, prosecutor, judge and legislator violates basic 
postulates of Anglo-Saxon jurisprudence’* and those who 
espouse the pragmatic and iconclastic view that to 
impose such a conceptualistic restriction upon administra- 
tive bodies would be to negate entirely the efficiency of 
the administrative process.” It is not the purpose of this 
article to evaluate the relative merit of the arguments 
and polemics that the “separationists” and “non-separa- 
tionists” hurl at each other. The pros and cons of their 
dispute have formed the background for a plethora of 
books and articles. 

Of more immediate concern is an analysis of the most 
recent attempt made by Congress to work out a modus 
vivendi for the conflicting views held on the subject.’ 
The problem of solving the conflict between the under- 
standable desire for the protection of individual liberties 
against administrative caprice and partiality on the one 
hand, and the acknowledged necessity for the successrui 
continuance of administrative bodies in sustaining the 
burden of adjudication * which a modern industrial econ- 
omy has thrust upon them, on the other, is a problem 


1 Lord Hewart, THe New Despotism (1939). 

2 Gellhorn, ADMINISTRATIVE LAW (1940). 

3 Administrative Procedure Act, June 11, 1946, Public Law 404. 

4 Administrative adjudication has been well distinguished in these terms: If 
the regulation or determination contemplates indicated but unnamed or unspeci- 
fied persons or situations it is quasi-legislative, but if the finding or decision con- 
templates named or specified persons or situations it is quasi-judicial. Fuchs, 
Procedure in Administrative Rule-Making (1939) 52 Harv. L. Rev. 259, 265. 


5 [ 63 ] 
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which has, and will continue to demand, intelligent con- 
gressional scrutiny and solution. Before attempting any 
analysis of the treatment which the bill gives to the separa- 
tion of functions problem, a brief résumé of previous con- 
gressional attempts to deal with the question might pro- 
vide a useful background for an understandable evalua- 
tion of the Administrative Procedure Act. 


I. Previous Congressional Solutions Proposed 


In 1936 the American Bar Association approved, in 
principle, the idea of a separate Administrative Court.’ 
This was referred to the Association’s Committee on Ad- 
ministrative Procedure and had as its essential purpose 
the attainment of a general separation of judicial func- 
tions which federal administrative bodies exercised.* This 
action on the part of the American Bar Association may 
be regarded as the starting point of ten years of effort, 
both within Congress and within the legal profession to 
effect a reform in the administrative process in the federal 
sphere. The following year President Roosevelt trans- 
mitted to Congress, with his approval,’ the recommenda- 
tions of his Committee on Administrative Management. 
The gist of these recommendations was a proposal for a 
separate administrative section directly responsible to the 
President and a judicial department which would only 
nominally be under the executive control.* Senate hear- 
ings were held and an administration bill (S. 3676) was 
introduced, based upon the proposals of the Committee, 
but it soon became apparent that the proposals had sev- 


561 Amer. Bar Ass. Rep. 233 (1936). 

661 Amer. Bar Ass. Rep. 720, 760 (1936). 

7“At the time he transmitted the recommendations, President Roosevelt took 
occasion to remark that the practice of creating administrative agencies ‘who 
perform administrative work in addition to judicial work, threatens to develop 
a “fourth branch” of the Government for which there is no sanction in the 
Constitution’”” H. Rept. 1980, 79th Cong., pp. 7-8 (1946). 

8 “President Roosevelt’s committee recommended a drastic reform by which 
every agency exercising mixed functions would be divided into an administra- 
tive and judicial section. The latter, although it might be ‘in’ a department, 
was to be wholly independent of the former and of executive control.” Jd. 
at p. 8. 
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eral basic defects, the most fundamental of which was 
that they would impair the effective operation of the 
agencies and thereby lose for the public the advantages of 
prompt administration of technical subjects by adminis- 
trative officials. 

The following year Congress had before it for consid- 
eration the Walter-Logan * bill to which the American 
Bar Association had transferred its support.”° This bill, 
instead of attempting a separation of functions, pre- 
scribed procedural safeguards and fuller judicial review. 
It did, however, provide for some degree of internal sep- 
aration of functions by its requirement that the head of 
each agency should designate a new agency before which 
any person aggrieved by the decision of any officer or 
employee of an agency should have an opportunity for a 
tull and fair hearing.’ The bill as passed by Congress 
was vetoed * by President Roosevelt in 1940 and was re- 
turned with the President’s statement that he desired to 
await the report and recommendations of the “Attorney 
General’s Committee on Administrative Procedure,” 
which had been appointed earlier in the year, before ap- 
proving any drastic changes in the administrative set-up. 

The Attorney General’s Committee had held extensive 
hearings and done thorough research upon the problems, 
culminating in the publication of 27 monographs dealing 
exhaustively with the procedures adopted by most of the 
leading administrative agencies and also in a Final Report 


9 See S. Rept. 442, 76th Cong. Ist Sess. on S. 915 (1939) for annotated draft. 

1062 Amer. Bar. Ass. Rep. 840 (1937). 

“Tn fact, the present situation of indescribable confusion is due to the fact 
that the Congress has ignored the development of the administrative process 
prior to 1861; that since that time the Congress has created administrative 
agencies without regard to the procedure developed and proven prior to that 
time; and that the law schools have placed undue emphasis on the pathological 
aspects of administrative procedure rather than upon the statutes and the admin- 
istrative process.” Supra note 9 at pp 9-10. 

121It was claimed that the bill in the form in which it was passed would 
have imposed heavy restrictions on most Federal administrative agencies, slowed 
down the entire administrative process and flooded the courts as well as the 
agencies with litigation. See Cong. Rec., March 12, 1946, p. 2196 for Senator 
McCarran’s lucid explanation of the deficiencies of the Walter-Logan Bill in 
this respect as compared to the present act. 
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which contained both majority and minority recommen- 
dations.** All agreed that some internal division of labor 
within individual agencies was desirable in order to insure 
that prosecution was in fact separate from judging, and 
that officials whose minds may already have been influ- 
enced by taking part in the investigation or prosecution 
phases of the case, should not participate in the decision. 
The majority of the Committee favored the creation of 
Office of Hearing Commissioner** but the minority 
wanted to go even further and provide for the complete 
independence of the adjudication function.” As a result 
of this prodigious study several bills were introduced in 
Congress in 1941 (S. 674, 675, and 918, 77th Congress, 
Ist Session). After a few months of hearings, however, 
the critical international situation caused a postponement 
of further consideration of them. With the opening of 
the 79th Congress, hearings were resumed and the Admin- 
istrative Procedure Act evolved into its present form. 


Il. The Administrative Procedure Act in General 


Before embarking on a detailed examination of the 
provisions of the Act concerning a separation of functions, 
a portrayal of the general purpose of the Act is necessary 
as a background in which to study properly its specific 
affect upon the problem posed in this article. The Act 
in general can be classed as an attempt to compromise be- 
tween those who would imprison the administrative proc- 
ess in a rigid judicial mold and those who would exempt 
the administrative experts from the fetters of the judicial 
process, in order that they might more efficiently carry 
out statutory policy in the public interest. The framers 
of the bill have taken a functional approach; no agencies 
are specifically mentioned, instead, any classifications and 


18S. Doc. 8, 77th Cong., Ist Sess. (1941). 
14 Attorney General’s Committee Rep. 55 (1941). 
18 Jd. at p. 243. 
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exemptions contained in the Act are predicated on the 
particular administrative function to which they apply.” 

In the main the bill is an attempt to establish basic 
principles of fairness in a single statute that may be appli- 
cable to all administrative agencies. As Senator Mc- 
Carran has phrased it, it is designed to provide the guar- 
antees of due process in administrative procedure.” It 
is not a specification of the details of administrative pro- 
cedure, nor is it a codification of administrative law. 
While many of its provisions are specific, it fairly may 
be said on the whole that the bill is teleological in its 
approach, filled with exhortations and implied admoni- 
tions to the administrative agencies to reform and re- 
adjust their operations in accordance with the spirit of 
the Act. It is a heavy responsibility and Congress will be 
watching as their chastened administrative charges con- 
tritely (it is hoped) endeavor to comply with the man- 
date laid down. The Act does not provide a panacea 
for all the ailments that may infect the administrative 
process, but it does furnish a lodestar of congressional 
desire toward which administrative agencies should turn 
for enlightment as they attempt to solve empirically the 
many varied problems with which they are constantly 
beset. 


16 “Functional classifications and exemptions have been made, but in no part 
of the bill is any agency exempted by name. The bill is meant to be operative 
‘across the board’ in accordance with its terms, or not at all. Where one 
agency has been able to demonstrate that it should be exempted, all like agencies 
have been exempted in general terms . . . Where one agency has shown that 
some particular operation should be exempted from any particular requirement, 
the same function in all agencies has been exempted. No agency has been 
favored with special treatment.” Supra note 7 at p. 16. 


17 Cong. Rec., March 12, 1946, p. 2194. 


18 “However, for most practical purposes it is to the agencies that Congress 
and the people must look for fair administration of the laws and compliance 
with this bill. Judicial review is of the utmost importance, but it can be oper- 
ative in relatively few cases because of the cost and general hazards of litiga- 
tion . . . yet, in the vast majority of cases the agency concerned usually speaks 
the first and last word. For that reason the agencies must make the first, 
primary and most far-reaching effort to comply with the terms and the spirit 
of this bill. . . . This bill of course is not the final word. It is a beginning, 
changes may be made in the light of further experiences; and additions should 
be made.” Supra note 7 at pp. 47-48. 
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III. Section 5(c) of the Administrative Procedure Act. 


Concerning our inquiry into the separation of functions 
problems we find that Congress was well aware of the 
contradictory opinions which surrounded the whole ques- 
tion and has attempted to meet the problem squarely. 
Section 5(c) of the Act is specifically labeled “Separa- 
tion of Functions.” In view of its importance for the 
purpose of this paper it is believed that its inclusion in the 
main text rather than in the footnotes is more desirable. 


The same officers who preside at the reception of evidence 
pursuant to section 7** shall make the recommended decision 
or initial decision required by section 87° except where such 
officers become unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as authorized by 
law, no such officer shall consult any person or party on any fact 
in issue unless upon notice and opportunity for all parties to 
participate; nor shall such officer be responsible to or subject 
to the supervision or direction of any officer, employee, or agent 
engaged in the performance of investigative or prosecuting func- 
tions for any agency. No officer, employee, or agent engaged 
in the performance of investigative or prosecuting functions for 
any agency in any case shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, or 
agency review pursuant to section 8 except as witness or counsel 
in public proceedings. This subsection shall not apply in 
determining applications for initial licenses or to proceedings 
involving the validity or application of rates, facilities, or prac- 
tices of public utilities or carriers; nor shall it be applicable in 
any manner to the agency or any member or members of the 
body comprising the agency. 


The legislative history of the Act clearly demonstrates 
that the insertion of Section 5(c) evidences a Congres- 
sional awareness of the controversy with which it was 
dealing.” Cognizant of the many attacks of the seeming 


19 Section 7 deals with hearings required by Sections 4 and 5 of the bill. 
20 Section 8 deals with presiding officers and the effect of their decisions. 


21“Mr. Austin: ‘What has been provided in this bill with respect to the 
separation of the powers of prosecution and judgment? In other words, how 
does the bill devise a plan by which the same man will not be both prosecutor 
and judge?’ 

“Mr. McCarran: ‘Section 11 of the bill provides very specific machinery for 
independent examiners. We have provided by what method they shall be se- 
lected and that they shall be independent, and we have further provided that 





SEPARATION OF FUNCTIONS “ 


unfairness inherent in any combination of prosecuting and 
adjudicating functions within a single tribunal Congress 
passed Section 5(c) in order to obviate this charge and 
to bring about a consequent increase in public confidence 
in the decisions of administrative agencies. To insure this 
desired revival of public faith in the administrative proc- 
ess, provision is made that publicity be given to the sep- 
aration of functions requirements by publication of the 
rules of organization and procedure of each agency pur- 
suant to Section 3(a) of the Act which is concerned with 
the publication of agency rules.” ‘This writer is in sin- 
cere accord with any attempt to woo public confidence in 
the functioning of the administrative process; especially 
when an adjudicative function is concerned. The symbol 
of “equal justice before the law” should not be an exclu- 
sive virtue of our law courts.” If administrative law is 
to achieve its fullest development as an instrument of 


social control, it must be respected by those to whom it 
would apply. 


Section 5(c) is part of Section 5 which deals generally 


they shall make the initial findings when they act as examiners. That is the 
method that separates the prosecutor from the judicial officer and so forth.’” 
Cong. Rec., March 12, 1946, p. 2201. See also House Hearings, Serial No. 19, 
June 21, 25, 26, 1945, p. 33, and S. Doc. 248, 79th Cong., 2d Sess., p. 327 (1946). 

22 Section 3(a) reads: “Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central and field organi- 
zation including delegations by the agency of final authority and the established 
places at which, and methods whereby, the public may secure information or 
make submittals or requests; (2) statements of the general course and method 
by which its functions are channeled and determined, including the nature and 
requirements of all formal or informal procedures available as well as forms 
and instructions as to the scope and contents of all papers, reports, or examina- 
tions; and (3) substantive rules adopted as authorized by law and statements 
of general policy or interpretations formulated and adopted by the agency for 
the guidance of the public, but not rules addressed to and served upon named 
persons in accordance with law. No person shall in any manner be required to 
resort to organization or procedure not so Published.” 

23 “The explanation for this . . . but in the nature of the ere (the 
law) which represents a set of ideas among which efficiency is of only minor 
importance. It is in this institution that we find concentrated to a greater extent 
than is in any other, the symbols of moral and rational government. 

ee: Yet in the climate of opinions which demands the comforting belief 
that there is a ‘rule of law,’ the administrative tribunals never quite satisfy us, 
and the ceremonial trial continues as a method of resolving all disputes con- 
cerning which philosophical argument is possible.” Thurman Arnold, Symbols 
of Government (1935) at p. 133, 
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with adjudications.* By its terms, Section 5 applies only 
to adjudications required by statute to be determined on 
the record after opportunity for an agency hearing. This 
excludes from the operation of the Act a great mass of 
administrative routine, pensions, grants and other admin- 
istrative functions for which the Congress previously has 
refrained from imposing an administrative hearing. In 
addition, Section 5 specifically provides for further 
exemptions which are set forth in the footnotes. Of 
these, the only one which deserves comment is the exemp- 
tion of “any matter subject to a subsequent trial of the 
law and facts de novo in any court.” This exemption evi- 


dently was provided for in the belief that there was ade- 
quate protection against possible administrative abuses 
since the judgment of the agency would only constitute 
evidence in the prima facie sense and the party aggrieved 
is further assured of fair dealing because he is entitled to 
a complete judicial hearing and decision.” Included in 


this exemption would be: tax cases in the Internal Reve- 
nue Bureau which are tried de novo in the United States 
Tax Court; the administration of the custom laws; the 
work of the Patent Office; reparation orders which 
assess damages such as are issued by the Interstate Com- 
merce Commission and the Secretary of Agriculture; and 
contract and property matters which are ordinarily tried 
in the courts. The non-applicability of the separation 
of functions requirements to any of these administrative 
functions is harmless. The parties have their day in court 


24 Section 5 reads: “In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency hearing, except to 
the extent that there is involved (1) any matter subject to a subsequent trial 
of the law and the facts de novo in any court; (2) the selection or tenure of 
an officer or employee of the United States other than examiners appointed 
pursuant to Section 11; (3) proceedings in which decisions rest solely on 
inspections, tests, or elections ; (4) the conduct of military, naval, or foreign 
affairs functions; (5) cases in which an agency is acting as an agent for a 
court; and (6) the certification of employee representatives” — 

25 Thid. 

26 “The first, where adjudication is subject to a judicial trial de novo, is in- 
cluded because whatever the judgment the agency makes is effective only in 
a prima facie sense at most. and the party aggrieved is entitled . a nee 
judicial retrial and decision.” S. Rept. 752, 79th Cong. p. 16 (1945 
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and the only hardship placed upon them is a different 
burden of proof than might otherwise have to be assumed. 

Since Section 5(c) applies, only to adjudications, can 
the entire field of quasi-legislative activity be said by this 
fact to be placed beyond its provisions? If it applies 
only to adjudication, it therefore excludes the rate making 
functions of agencies such as the Interstate Commerce 
Commission and the Federal Power Commission which 
are correctly classified as legislative functions.” 

This would leave those agencies free to consult with 
their technicians and specialists at all stages of rate mak- 
ing proceedings. Inasmuch as rate making is devoid of 
the punitive element, it would appear that any imposition 
of a separation of functions requirements would unduly 
harrass the agencies concerned without furnishing any 
concomitant positive advantages. 

Having segregated those administrative functions to 
which Section 5(c) is inapplicable because it is part of 
Section 5, the section on adjudication, there remain to be 
considered the affirmative provisions of the exemptions 
contained in Section 5(c) itself. The first important 
affirmative statement found is, “The same officers who 
preside at the reception of the evidence pursuant to sec- 
tion 7 shall make the recommended decision or initial 
decision except where such officers become unavailable 
to the agency.” Section 7 deals with hearings and the 
power of the presiding officer in regard thereto. Section 
§ deals with the place given to the presiding officer’s de- 
cision; the incorporation of Sections 7 and 8 in Section 
5(c) by reference when read along with Section 11 of 
the Act which attempts to secure a higher caliber of 
administrative hearing officials, and more independence 
for them, demonstrates that the effectiveness of any separ- 
ation of functions provision is directly correlated with the 

27 Freund, Administrative Powers Over Persons and Property (1928) p. 15. 


“Rule-Making, of course, is not subject to any provision of Section 5.” Supra 
note 7 at p. 30. 
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independence which the deciding officer possesses. Thus 
the Act attempts to meet one of the valid objections which 
can be made to a non-separation of functions in adjudica- 
tive proceedings, i. e., control over the presiding officer 
by his administrative superior to such an extent that the 
rights of the private litigants are menaced. Real separa- 
tion of functions entails a real independence on the part 
of the adjudicating officer. 


Section 5 (c) further provides that, 


Save to the extent required for the disposition of ex parte mat- 
ters as authorized by law, no such officer shall consult any person 
or party on any fact in issue unless upon notice and opportunity 
for all parties to participate ; 


This sentence contains the gist of the whole sertion. 
The permissible “ex parte matters as authorized by law” 
would appear to be only procedural matters such as 
requests or showing for the extension of time.” These 
matters do not constitute prejudice to the other parties 
and thus seem to be clearly outside of the province of any 


application of the separation of functions requirement. 
“Ex parte” has a familiar connotation in the law which 
supports the conclusion that it would be so exempt. 

The prohibition against the presiding officers consult- 
ing “any person or party on any fact in issue unless . . .,” 
presents a point capable of controversial interpretation. 
It is obvious that at least it prevents his consultation with 
any of the parties to the suit unless the other side is pres- 
ent. The contention further could be made that the 
Trial Examiner is thus prohibited from consulting with 
anybody, including any assistants which may be assigned 
to him. This argument relies mainly on the definition 
of “person” in Section 2(b) of the Act.” However, this 


28 Supra note 26 at p. 17. 

28 Section 2(b) reads: “ ‘Person’ includes individuals, partnerships, corpora- 
tions, associations, or public or private organizations 7 a any character other 
than agencies. ‘Party’ includes any person or agency named or admitted as a 
party, or properly seeking and entitled as of right to be admitted as a party, in 
any agency proceeding; but nothing herein shall be construed to prevent an 
agency from admitting any person or agency as a party for limited purposes.” 





SEPARATION OF FUNCTIONS 73 


line of argument seems unnecessarily restrictive. It would 
appear to be more correct to interpret the words “person” 
and “party” in the light of the legislative history of the 
Act as a whole and Section 5(c) in particular. The 
legislative history of the Act evidences a congressional 
intention to require, in cases of administrative adjudica- 
tion, the procedures used normally by courts in cases of 
judicial adjudication,” and courts are not precluded from 
consultation with impartial individuals such as law clerks, 
assistants, etc. 

The assistance, however, would seem to be qualified 
by the phrase “fact in issue” “ and to be limited to the 
compilation of the record or advice on technical theories 
or questions involved and could not be extended to permit 
advice as to the weight or credibility to be given any of 
the evidence. To hold otherwise would violate the now 
fundamental rule of administrative law, “that he who 
decides must hear.” It is also obvious that any clerk 
or assistant attached to the staff of the Trial Examiner 
would be barred from consulting with any other mem- 
ber of the agency upon any of the facts in issue in a par- 
ticular case.” To permit liaison of this sort between the 
staff of the Trial Examiner and the other divisions of the 
agency would be to erect a pipe line between the adjudi- 
cating branch and the prosecuting or investigating branch 
and thus nullify the purpose of the entire section. Sum- 
marizing, it may be concluded that the presiding officer 
is permitted to rely upon clerical and technical assistants 
but their assistance cannot include the giving of advice 
which bears upon the actual function of deciding the 
case in issue, and they cannot collaborate or consult with 

30 The minority report of the Attorney General’s Committee makes it very 
clear that this is the view of the whole Committee. Supra note 14 at p. 243. 
Furthermore, the definition of “person” used in their proposed bill is analogous 
to that contained in the Act as passed. Supra note 14 at p. 217. No definition 
of the word “person” is included in the majority’s recommendations. 

31 “The term ‘fact in issue’ is used in its technical litigious sense.” Interpre- 


tation of Attorney General Senate Committee Report (1945) p. 41. 
32 Supra note 14 at p. 243. 
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other members of the agency engaged in investigation or 
prosecution. 

. nor shall such officer [presiding officer] be responsible to 
or subject to the supervision or direction of any officer, employee, 
or agent engaged in the performance of investigative or prose- 
cuting functions for any agency. No officer, employee, or agent 
engaged in the performance of investigative or prosecuting 
functions for any agency in any case shall, in that or a factually 
related case; participate or advise in the decision, recommended 


decision, or agency review pursuant to section 8 except as wit- 
ness or counsel in public proceedings. . . . 


Here clearly is congressional recognition of what the 
“separationists” regard as axiomatic in our legal tradi- 
tion, that the same man who prosecutes the case cannot 
sit in judgment on it.” It is an internal separation of 
functions within the individual agencies, not a complete 
separation with one agency preparing the case and a 
separate agency deciding it. It would appear that the 
Congress followed the view of the majority of the Attor- 
ney General’s Committee who took a position that the 
evils of commingled functions could be extirpated by an 
“appropriate internal devision of labor” * and refused the 
minority view which held that there should be a complete 
separation of functions—that is, “hearings should be held 
and decisions made by an administrative tribunal separ- 
ate from the agency engaged in investigations and prose- 
cutions, or by a court.”** Certain phases of the legisla- 
tive history of the Act support such a conclusion.” How- 
ever, the actual proposals concerning a separation of 
functions put forth by the minority of the Attorney Gen- 
eral’s Committee in their proposed bill is historically 


33“Mr. Robsion: ‘. . . This bill recognizes the principles on which our three 
branches of government are based so that the prosecutor may not get up the 
evidence, prosecute the case, and, at the same time, decide the case.’” Cong. 
Rec., May 24, 1946, p. 5765. 

84 Supra note 14 at p. 56. 

85 Supra note 14 pp. 203-209. 

86 “Mr, Walter: ‘. . . It does not provide for a complete separation of func- 
tions in the sense that hearing officers are entirely and physically separated 


from the agencies in which they operate. This bill adopts the “internal” separa- 
tion of functions.” Cong. Rec., May 24, 1946, p. 5757. 
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analogous to the provisions of Section 5(c)," while the 
majority after advocating an internal separation of func- 
tions neglected entirely to provide for any separation in 
its proposed bill.** Whatever the basis upon which the 
provision is predicated, there can be no doubt that it 
was intended to assure that no investigating or prosecut- 
ing officer should directly or indirectly influence or con- 
trol the operations of hearing and deciding officers, ex- 
cept as a participant in public hearings, in which case 
he would be treated in no different fashion from private 
parties or the representatives.” In its present form the 
section would seem to make applicable to all administra- 
tive agencies performing the appropriate adjudication 
functions, the general practice now followed by many 
agencies, including the Federal Trade Commission, The 
National Labor Relations Board, and the Department of 
Agriculture.“ The insertion of the phrase “factually 
related case” merits some explanation.” In its original 
draft the bill provided that an agency official engaged in 
investigative or prosecuting functions in any particular 
case could not participate in or advise in the agency’s 
decisions in that case or “a related case.” Some agencies 
complained that if “related cases” meant any case involv- 
ing the same facts and parties they would have no objec- 
tion, but that if it referred to any case related on the 
facts the agency would have an additional burden imposed 
upon it in apportioning personnel to the various func- 
tions and thus their use of expert opinion would be re- 
stricted in a wide variety of administrative cases. Con- 


87 The minority’s proposal read: “In all cases where agencies or their members 
or representatives make formal adjudications, there should be a complete segre- 
gation of prosecuting from hearing and deciding functions. These heads, mem- 
bers, officers, employees, or representatives of any agency engaged in presiding 
at hearings or formulating findings and decisions in the course of formal pro- 
ceedings shall not consult or advise with agency counsel, investigators, repre- 
sentatives, or employees except upon notice to all affected parties and in open 
hearing or as prescribed herein.” Supra note 14 at p. 236. 

88 [bid, 

89 Supra note 26 at p. 17. 

40 Supra note 24. 

41 Supra p. 74 of this article. 
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gress’ action in inserting the word “factually” clearly in- 
dicates the broad application which it desires in forcing 
a complete internal separation of functions on all admin- 
istrative agencies. 

Before examining further the exemptions granted by 
Section 5(c) it should be pointed out that the exemptions 
by implication, e.g., “rule making,” the specific exemp- 
tions granted by Section 5, and those herein to be dis- 
cussed which Section 5(c) provides for, are not to be 
applied in such cases as “tend to be accusatory in form 
and involve sharply controverted factual issues.” ** While 
the requisite of a case “accusatory in form, etc.,” is rather 
a nebulous standard to apply, there seems to be a certain 
intuitive guide post embodied in it which can be recog- 
nized when the case arises. Perhaps the most concrete 
illustration of what is meant by the requirement may be 
gleaned from Mr. McFarland’s interpretation of it given 
in his testimony at the House Hearings, 

. and adjudication which is sometimes called an accusa- 
tory procedure. . . . That is a procedure where an agency comes 
forward and points its finger to a given person or to a company 
and says “You have sinned and we will proceed to try you.” * 

It would appear that rule making of specific applica- 
bility, that is directed to a single person or party may of- 
ten give rise to a case in which the separation of func- 
tions provision would thus be applicable. This conclu- 
sion is in accord with Professor Freund’s classification of 
such restricted regulation, wherein only one party is con- 
cerned, as a quasi-judicial rather than a quasi-legislative 
function.“* While the bill falls short in its general exemp- 
tion of rule making of specific applicability from the 
mandate of Section 5(c), nevertheless, the congressional 
desire that the section be applied in cases which are ac- 
cusatory in form and involve sharply controverted issues 


42 Supra note 26 at p. 18. 
43 House Hearings, Serial No. 19, June 21, 25, 26 (1945), p. 32. 
44 Supra note 27 at p. 15. 
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should reassure the “separationists” on this point. The 
indefiniteness of the criteria, however, leaves open the 
opportunity for some interesting litigation that should 
lead to a judicial interpretation which may give a more 
concrete standard upon which to place reliance. 

“This subsection shall not apply in determining appli- 
cations for initial licenses... .”* In thus excluding 
initial licenses Congress seems to have treated it as a 
segment of the rule making function. “The exemption 
of applications for initial licenses from the requirements 
of the section including such matters as the granting of 
certificates of convenience and necessity upon the theory 
that in most licensing cases the original application may 
be much like rule making.” ** Rule making, of course, 
is not subject to any provision of Section 5. Since licens- 
ing is thought to be analogous to rule making it is be- 
lieved that the parties would be better served if the pro- 
posed decision reflected the views of responsible officers 
in the agencies whether or not those officers had taken the 
evidence. However, as mentioned previously, when an 
application for an initial license furnishes a case which 
is “accusatory in form, etc.,” the provisions of Section 
5 (a) would apply and the exemption would be nulli- 
fied.” The exemption of initial licensing, by implication, 
would warrant the conclusion that renewals, extensions, 
and revocations of license are to be protected by the sep- 
aration of functions provision. This deduction is forti- 
fied by pointing out that the definition of “licensing” in 
the Act includes initial application, renewals, extensions, 
and revocations.“ If only initial licensing is excluded by 
the exemption, the others must remain and thus be sub- 


45 Section 2(e) reads: “ ‘License’ includes the whole or part of any agency 
permit, certificate, approval, registration, charter, membership, statutory ex- 
emption or other form of permission. ‘Licensing’ includes agency process re- 
specting the grant, renewal, denial, revocation, suspension, annulment, withdraw- 
al, limitation amendment, modification, or conditioning of a license.” 

48 Supra note 7 at p. 30. 

47 Supra note 26, pp. 17-18. 

48 Supra note 45. 
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ject to the operative provisions of Section 5(c). In ad- 
dition, in the case of applications for renewals and exten- 
sions and, especially, in revocation proceedings, the ac- 
cusatory element is usually dominant. As a matter of 
fact there seems to be some feeling that Congress has 
gone too far in allowing the exemption to initial licens- 
ing.*® It seems safe to conclude that this exemption will 
be strictly construed and that future events may result in 
the eradication of the exemption as far as initial licensing 
is concerned. This is another one of the veiled admoni- 
tions of possible congressional action in the future if the 
administrative bodies attempt to evade or to wink at the 
edict which has been laid down. 

Section 5(c) further exempts from the operation of its 
terms, “proceedings involving the validity of or applica- 
tion of rates, facilities, or practices of public utilites or 
carriers.” This dispensation was based upon a conviction 
that such proceedings were very often consolidated with, 
and an inherent part of, rule making.” In the original 
§ 7; agency rulings on the past reasonableness of rates 
were specifically exempted from the operation of 5(c), 
because they were deemed to necessitate the maximum use 
of the agency’s collective “expertness” “ and are, further- 
more, generally subject to trial de novo in the courts and 
therefore fall within the general exemption granted by 
Section 5 to all such types of cases. The House then 
adopted, and the Senate later concurred in, the Walter 
amendment which broadened the scope of the exemption 
to include all proceedings involving the validity of appli- 
cation of rates, facilities, or practices of public utilities 
or carriers.” Thus, most of the functions of the Securi- 
ties and Exchange Commission, the Interstate Commerce 


49 The exemption of rule-making and determination of initial applications 
from the provisions of Section 5 (c) may require change if, in practice, it 
develops that they are too broad. Supra note 26 at p. 30. 

50 Supra note 7 at p. 30. 

51 Supra note 26 at pp. 17-18. 

52 Supra note 24. 

58 Supra note 7 at p. 52, n. 10. 
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Commission, and the Federal Power Commission are 
specifically exempted if not already excluded due to the 
fact that “rule-making” in general is not covered by the 
affirmative provisions of Section 5. This should allay 
any fears that these agencies will be denied the most 
affirmative utilization of their expert personnel in com- 
plex, technical fields. This is of prime importance in 
such cases because it is in individual adjudications that 
these agencies establish and implement agency policy. 
Analytically their functions seem to be of a unique and 
hybrid nature rather than of the purely quasi-judicial 
type. While the inquiry which precedes the promulga- 
tion of a new rate retains the basic adjudicatory elements, 
it is almost always an integral and reservable part of the 
rate issuing process which is, of course, legislative in na- 
ture. The whole process is more than quasi-judicial and 
its exemption from the separation of functions require- 
ment seems justifiable even when seen from the covetous 
eyes of the “separationists.” Of course, if accusatory in 
form, even this singular administrative function would be 
subject to the provisions of Section 5(c).* These cases 
would seem to furnish clear instances of quasi-legislative 
action of specific applicability and as such rightfully 
should be subject to the protection which is afforded by 
the separation of functions principle. 

The last exemption granted by 5(c) is that which dis- 
penses from the operation of the section, “. . . the agency 
or any members or members of the body composing the 
agency.” ‘This exemption was thought necessary because 
of the very nature of administration organizations where 
the same authority is responsible for both the investiga- 
tion-prosecution and the adjudicative functions within the 


54 “There are, however, some instances of either kind of case [initial licensing 
and rate application proceedings] which tend to be accusatory in form and 
involve sharply controverted factual issues, to which agencies should not apply 
the exceptions because they are not to be interpreted as precluding fair pro- 
cedure where it is required.” Supra note 7 at p. 30. 


6 
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same agency.” However, the legislative history of this 
exemption requires the conclusion that the agency or top 
members thereof, as a matter of policy, should delegate, 
so far as possible, to examiners or other presiding officers, 
the initial decision of cases and confine themselves to 
supervision over matters of policy and intra-agency re- 
view.” Furthermore, the agency or its members should, 
so far as possible, delegate the actual investigation and 
supervision of cases to responsible subordinate officers.” 
The exemption would allow a commissioner of the Inter- 
state Commerce Commission, for instance, to conduct 
Or supervise an investigation and then later preside at 
the determination of the same case, even though Congress 
has expressed a strong hope that such a mode of action 
be limited as much as possible.® 
The further question remains to be decided whether 
the agency or top members who preside at the adjudica- 
tory stage are able to consult with employees of the agency 
who have engaged in the investigative or prosecution 
phase of the case. A logical argument could be made out 
that they were permitted to do just that, since they may, 
under the exemption, perform the dual role of prosecu- 
tor and judge, a fortiori, they may as judges consult with 
the investigative or prosecution officers. Some portions 
of the legislative history lend credence to this argument, 
for instance, Mr. Walter says in the House discussion of 
the bill, 
Also the subsection does not apply to the top agency or mem- 


bers thereof because from the very nature of administrative 
agencies, in which ultimate authority is fixed in one place respect- 


55 Supra note 7 pp. 30-31; Supra note 26 at p. 18. 

56 “Agencies, such as heads of bureaus or departments performing mainly 
executive functions should delegate to examiners or boards of examiners at 
least the initial decisions of cases and should confine their own review to im- 
portant issues of law or policy.” Supra note 7, p. 31 

57 “To be sure it [the agency] is ultimately responsible for all functions com- 
mitted to it, but it may and should confine itself to determining policy and 
should delegate the actual supervision of investigations and initiation of cases 
to responsible subordinate officers.” Supra note 26 at p. 18. 

58 Supra note 31 at p. 41. 
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ing both prosecution and decision, it is impossible to deprive 

heads of agencies of authority over the prosecutors for whom 

they are ultimately responsible.*® 
In addition it is arguable that this exemption was drawn 
to meet the objections of Commissioner Clyde V. Aitchi- 
son of the Interstate Commerce Commission who, when 
testifying before the House, raised a vigorous protest 
against the proposed separation of functions, which he 
said would impose a “monastic segregation” upon com- 
missioners in their decisions of cases.” That it was the 
congressional intention to preserve intact the Interstate 
Commerce Commission procedure is manifested by Sen- 
ator McCarran’s response to a question by Senator Reed 
during Senate debate on the bill. His reply was as fol- 
lows: 

I wish to make it very clear to the Senator, because I appre- 
ciate the fact that he has had long experience in practice before 
the Interstate Commerce Commission, that there is nothing in 
this bill which would take away from the I. C. C. anything in 
the way of its functions.* 

An additional factor which supports the argument that 
the top agency group is not forbidden from consultation 
with its prosecuting or investigative officers is the fact that 
the language containing the exemption comes at the very 
end of Section 5(c) and, by familiar rules of statutory 
construction, would seem to be a special qualification 
applicable to the whole section. 

In spite of the logic in the preceding argument, this 
writer feels that the agency itself or the top members of 
it are subject to the operative provisions of the separation 
of functions prohibition. The congressional purpose to 
leave the functions of the I. C. C. undisturbed is com- 
pletely taken care of by the fact that Section 5 is made 
applicable only to adjudications whereas the principal 
functions of the I. C. C. are non-adjudicative in nature, 


59 Cong. Rec., May 24, 1946, p. 5757. 
60 Supra note 43, pp. 45-82. 
61 Cong. Rec., March 12, 1946, p. 2194. 
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i. €., rate making. Furthermore, to dispel doubt on the 
point, “proceedings involving the validity or applica- 
tion of rates, facilities, or practices . . . of carriers” are 
specifically exempted, thus preserving the functions of 
the I. C. C. as Mr. Aitchison desired. The exemption of 
the top agency or the members thereof from the separa- 
tion of functions prohibition is, therefore, unnecessary in 
order to protect the Interstate Commerce Commission’s 
modus operandi. Furthermore, “no officers, employee, or 
agent engaged in the performance of investigative or 
prosecuting functions, shall, in that or a factually related 
case, participate or advise in the decision, recommended 
decision, or agency review (emphasis supplied) pursu- 
ant to section 8...” If the argument advanced in the 
preceding paragraph is correct, then the provision as to 
agency review becomes meaningless. Since the agency 
or its members thereof render the agency review, it would 
seem that unless the provision was meant to prevent inves- 
tigative or prosecuting officers or employees from con- 
sulting with them, it is mere surplusage. This writer 
believes that such was not the congressional intention. An 
analysis of the comparative Committee prints leads to the 
conviction that the exemption is meant to be a limited one 
since it was originally placed in another part of the para- 
graph. Its present position at the end of the paragraph 
can probably be explained as a change which was made 
for the sake of smoothness of style rather than as a lim- 
itation that would negate entirely the specific language 
of the “agency review” phrase. To construe otherwise 
would nullify the effectiveness of the prohibition against 
consultation by investigative and prosecuting officers 
which certainly cannot be deemed to be the Congressional 
intention as the whole legislative history clearly demon- 
strates. However, the large area of conjecture which sur- 
rounds this point can only be dispelled by an actual judi- 
cial interpretation. This writer believes that the “sepa- 
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rationists” approach is the correct one here. Otherwise 
the efficacy of Section 5 in interposing the separation of 
functions doctrine into the administrative process, so far 
as applicable, may be erased by administrative misuse of 
the “agency review” loophole. 

Before concluding this analysis of the provisions of 
Section 5 (c) attention should be drawn to the effect, 
if any, upon the functions of temporary war agencies 
which the bill’s passage may cause. It is interesting to 
note that the war, or temporary, agencies are specifically 
excluded by Section 2 of the Act,” from all provisions of 
the Act save those relating to publication. Therefore, 
they are without the coverage of Section 5(c). Originally, 
a whole section was thought necessary to make this clear,” 
but was later inserted in Section 2 on definitions.* War 
agencies were exempted because it was thought that it 
would take a year for any adequate proposal to be placed 
in operation and hence useless to include them since their 
operations would presumably have ceased by then.* It 
was suggested, however, that, apart from military func- 
tions, the exemption of special war functions should be 
for a limited period, so that if they continued for appre- 
ciable periods after the war, they would be subject to 
the measure so far as its terms otherwise apply. ‘The 
suggestion was not adopted since it was evidently thought 
that the problem would be rendered moot by the demise 
of the war agencies within a short time after the end of 
hostilities.” It should be noted that Congressional ap- 





62 Section 2 (a) reads: “. .. Except as to the requirements of section 3 
[relating to public information], there shall be excluded from the operation of 
this Act . . . (4) functions which by law expire on the termination of present 
hostilities, within any fixed period thereafter, or before July 1, 1947, and the 
functions conferred by the following statutes: Selective Training and Service 
Act of 1940; Contract Settlement Act of 1944; Surplus Property Act of 
1944.” 

63 Senate Subsidiary Committee Print, June 1945, p. 43. 

64 Supra note 62. 

65 Supra note 63 at p. 43. 

66 Ibid. at p. 44. 

87 “Mr. McFarland: ‘. .. No measure of this kind can be put in operation 
over night and by the time it really gets into operation. presumably, the war 
agencies problem will be moot.’” Supra note 43 at p. 37. 
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proval of this result was not without strong dissent.” 
However, since most of the statutes creating the war agen- 
cies have provided for procedural safeguards that more 
than conform to those imposed by the Act itself,” the 
non-applicability of Section 5(c) is an omission that is 
harmless. Those war agencies that are absorbed by per- 
manent agencies as the process of reconversion proceeds 


will, of course, then be subject to all the provisions of the 
Act. 


IV. Conclusion 


In its effect upon the existing practices of administrative 
agencies, Section 5(c) will not, it is believed, profoundly 
disturb the existing procedural mechanisms which those 
agencies have. Some agencies such as the Immigration 
Service in deporting aliens and the Bureau of Marine 
Navigation in revoking seamen’s licenses will undoubted- 
ly have to reform their present practices and provide for 
a separation of functions in these adversary proceedings. 
Most of the major agencies have followed the procedural 
canons which Section 5(c) formally enunciates. 

Their readjustment will be slight, the Interstate Com- 
merce Commission being an outstanding example of an 
agency whose practices and procedures comply with the 
letter and the spirit of the Administrative Procedure 
Act. 

It is not the actual changes in procedure wrought by 
the Act, however, which are of fundamental importance, 
much more consequential is the increased public confi- 
dence in the administrative processes which should be 
produced as a result of the passage of the Act. If Con- 
gress, the public, and the individual litigants can discern 
an ineffacable fairness of procedure in the administrative 
process which guarantees the impartiality of the decision 
handed down, then the hostile cries of “oriental justice” 


68 Jd. and See Cong. Rec., May 24, 1946, p. 5766. 
69 Supra note 67. 





SEPARATION OF FUNCTIONS 85 


and “star chamber” will soon fade away. Then and 
only then, will administrative law assume the place in our 
legal system which is rightly reserved for it. 

As equity, growing in response to the exigencies of 
the age in which it was conceived, finally matured into 
the important branch of our law it is today, so too will 
administrative law advance and develop, acquiring in its 
progress that indefinable quality which gives to the An- 
glo-Saxon jurisprudence its true greatness, an impartiality 
which allows men to see in it, “equal justice before the 
law.” If this end can be achieved without a stultification 
of administrative “expertness” by the imposition of a 
rigidity of procedure which makes efficient administra- 
tive action impossible under contemporary conditions, 
we will have succeeded in our quest for “stability in the 
law along with change in the law.” The goal of efficiency 
within the bounds of liberty will at last be realized. 
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EDITORIAL NOTE 
CONFIDENTIAL DISCLOSURE OF TRADE SECRETS 


The problem of the confidential disclosure of the subject matter of 
a supposed invention and the resultant right of the discloser to equi- 
table relief or damages for breach of the confidence has been of in- 
terest to both inventors and manufacturers for many years. A num- 
ber of decisions in this field in the last five years justifies a restudy 
of the law to ascertain the steps both inventor and manufacturer must 
take for their own protection. 

Basically, these disclosures are characterized under the general sub- 
ject of “Trade Secrets” and adequate discussions are given in the 
standard encyclopedias and treatises on Unfair Competition. Corpus 
Juris SEcunpuM ' defines a Trade Secret as “a new process, mecha- 
nism, or compound known only to its owner and those employees to 
whom it has necessarily been confided.” Similar definitions are in- 
cluded in the RESTATEMENT OF TorTS? and AMERICAN JURISPRU- 
DENCE.’ A Trade Secret has long been held subject to equitable pro- 
tection provided it is kept secret even though the invention as such 
is not patentable.* The law recognizes a property right in Trade 
Secrets ® and as indicated in WILLISTON ON CONTRACTS,® they may 
be the subject of valid contracts. While the property right is recog- 
nized, the majority of decisions have been based on the trust concept * 
and it is also well settled that the protection given is based on equi- 
table principles and is not statutory.* The historical aspect of the law 
regarding Trade Secrets is well presented in a number of Law Re- 
view articles ® and therefore only those early cases necessary for an 
understanding of the development of the law in the United States will 
be considered here. 

Trade Secret Concepts 


A review of a few decisions covering the basic principles involved 
is appropriate prior to a detailed analysis of the specific issues in- 


143 C. J. S. Injunctions § 148. 

2Am. L. Inst., RESTATEMENT OF Torts, § 757. 

328 Am. Jur., Injunctions § 110. 

4 Supra note 1. 

5 Supra note 3. 

65 Wuiston, Contracts (Rev. ed., 1937) § 1646. 

7 Derenberg, TRADE-MARK PROTECTION AND UNFAIR TRADING (1936) p. 118. 
8 Nims oN UnraAirn COMPETITION AND TRADE-Marks, (3rd ed., 1936) § 141- 





® Barton, A Study in the Law of Trade Secrets (1939) 13 Cin. L. Rev. 507. 
(1928) 42 Harv. L. Rev. 254, (1943) 41 Mich. L. Rev. 747, Herald, Trade Se- 
crets as Alternatives to Patents (1941) 9 Am. L. Rev. 1107, (1932) 18 St. Louis 
L. Rev. 85, Schiller, Trade Secrets & the Roman Law, the Actio Servi Corrupti 
(1930) 30 Col. L. Rev. 837. 
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volved. In O. & W. Thum Co. v. Tloczynski,’® it was held that one 
who discovers and keeps secret a process of manufacture, whether 
or not the subject of a patent, has a property therein that equity will 
protect by injunction against one who, in violation of contract and 
in breach of confidence, undertakes to apply the secret to his own 
use or to disclose it to a third person. Quotations of the Chicago 
Board of Trade were likened to Trade Secrets by Justice Holmes in 
the famous case of Board of Trade of the City of Chicago v. Christie 
Grain & Stock Co." That the unpatented machines and methods 
must in fact be secret was indicated in Hamilton Mfg. Co. v. Tubbs 
Mfg. Co..* Victor Chemical Works v. Iliff ** held that a process that 
is commonly known cannot be a trade secret. In Germo Mfg. Co. v. 
Combs ** it was held that the property right in a secret process is lost 
when it is honestly discovered or rightfully comes into the possession 
of another. The injunctive power was held only exercisable with 
great discretion when necessity required in Godefroy Mfg. Co. v. Lady 
Lennox Co.* American Dirigold Corp. v. Dirigold Metals Corp.’® 
held that as long as the discoverer keeps his discovery secret, he has 
a perpetual monopoly restricting the use of the discovery to such 
persons as he may select on such terms and conditions as he may elect 
to impose. Other recent decisions are U. S. v. Parker Rust-Proof 
Co.%* and Mycalex Corp. v. Pemco Corp.,'* the latter decision out- 
lining in detail the proofs necessary for relief.’* 


Jurisdiction of the Courts 


It has already been noted that the relief afforded is not statutory *° 
and thus does not arise under the Patent Laws of the United States. 
This view was affirmed by the United States Supreme Court in 
Geneva Furniture Mfg. Co. v. Karpen** speaking through Mr. Jus- 


1¢Q, & W. Thum Co. v. Tloczynski, 114 Mich. 149, 72 N. W. 140 (1897). 

11 Board of Trade of the City of Chicago v. Christie Grain & Stock Co., 198 
U. S. 236, 25 Sup. Ct. 637, 49 L. ed. 1031 (1905). 
a Mig. Co. v. Tubbs Mig. Co., 216 Fed. 401 (C. C. W. D. Mich. 

). 

13 Victor Chemical Works v. Iliff, 299 Ill. 532, 132 N. E. 806 (1921). 

14Germo Mfg. Co. v. Combs, 209 Mo. App. 651, 240 S. W. 872 (1922). 

15 Godefroy Mfg. Co. v. Lady Lennox Co., 134 S. W. (2d) 140 (St. L. C. A., 
Mo., 1939). 

16 American Dirigold Corp. v. Dirigold Metals Corp., 125 F. (2d) 446 (C. C. 
A. 6th, 1942). 

17U. S. v. Parker Rust-Proof Co., 61 F. Supp. 805 (E. D. Mich. 1945) 

18 Mycalex Corp. v. Pemco Corp., 64 F. Supp. 420 (Md. 1946). 

19 [bid. 

20 Supra note 9. 

21 Geneva Furniture Mfg. Co. v. S. Karpen & Bros., 238 U. S. 254, 35 Sup. 
Ct. 788, 59 L. ed. 1295 (1915). 
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tice Van Devanter. Vulcan Detinning Co. v. Assmann*? held that state 
courts of equity had jurisdiction in trade secret cases. This decision 
of the Appellate Division of the New York Supreme Court was fol- 
lowed by Justice Lehman of the New York Court of Appeals in New 
Era Electric Range Co. v. Serreil.** The Supreme Court again held 
that trade secret cases may arise in the state courts in Becher v. Con- 
toure Laboratories. ** A number of recent cases in both Federal and 
State courts have indicated that this field does not fall within the 
Patent Laws.** 


Classification of Cases 


The decisions relating to confidential disclosure of information pur- 
porting to fall in the trade secret category have fallen in three separate 
and distinct classes: Cases where the breach of confidence was by an 
employee and the injunction is sought against the employee or one 
who obtained the information from such employee; Cases where the 
breach is by a third person, not standing in the position of an em- 
ployee, to whom the information was imparted in confidence; And 
those cases where information has been volunteered in the hope of 
ultimate exploitation where no contidence or property right can be 
found. While the first class of cases are of interest historically and 
as indication of the attitude of the courts, it is the last two which are 
of particular interest in this study. 


Breach of Confidence by Employee 


The breach of confidence by an employee in whom has been reposed 
confidential information relating to secret processes and machines has 
been the subject of many historic decisions. Numerous English cases 
provided precedent for the early American decisions.*® All the early 
decisions seem to relate to this branch of the law and it was not until 
1900 that the first cases relative to breach of confidence by third per- 
sons appeared. 


22 Vulcan Detinning Co. v. Assmann, 185 App. Div. 399, 173 N. Y. S. 334 
(1918). 


23 New Era Electric Range Co. v. Lemuel W. Serrell, 252 N. Y. 107, 169 
N. E. 105 (1929). 


24 Becher v. Contoure Laboratories, Inc., 279 U. S. 388, 49 Sup. Ct. 356, 73 
L. ed. 752 (1929). 


25 Liquid Carbonic Corp. v. Goodyear Tire & Rubber Co., 38 F. Supp. 520 
(N. D. Ohio 1940); Miller v. Rudolph Wurlitizer Co., 48 F. Supp. 772 (W. D. 
N. Y. 1942); Saco-Lowell Shops v. Reynolds, 141 F. (2d) 587 (C. C. A. 4th, 
1944); Newport Industries, Inc. v. Crosby Naval Stores, Inc., 139 F. (2d) 611 
(C. C. A. 5th, 1944) ; Rubenstein v. Koret, Inc., 67 U. S. P. Q. 191 (N. Y. Sup. 
Ct. 1945). 


26 Supra note 9. 
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In Peabody v. Norfolk,?" plaintiff made secret experiments on 
machinery to make gunny cloth. Defendant, an employee of plaintiff, 
became confidentially possessed of knowledge of the machinery and 
agreed to keep the information secret. The defendant was enjoined 
from disclosing this information to others after he had left the plain- 
tiff's employment. Salomon v. Hertz,?* another early decision, held 
that one who invents or discovers and keeps secret a process of manu- 
facture, whether patentable or not, will be protected against one who 
in breach of confidence and violation of contract undertakes to apply 
it to his own use or to disclose it to others. O. & W. Thum Co. v. 
Tloczynski*® repeated the language of Salomon v. Hertz in a similar 
case. One to whom patterns were given for repair was enjoined 
from disclosing to a third person the measurements which could not 
be ascertained from the finished casting in Tabor v. Hoffman.®® In 
Bernard v. Huebel* one who was given information to construct a 
model of an invention in confidence was enjoined from using such 
information. Plaintiff's employee who knew his employer’s secret 
processes and who covenanted not to engage in specific business in 
competition with plaintiff within a radius of 1,500 miles for five years 
was enjoined from competing and disclosing the secret processes in 
Harrison v. Glucose Sugar Refining.*? In Vulcan Detinning Co. v. 
American Can Co.** one of plaintiff’s directors who possessed infor- 
mation of a process purchased abroad which was unknown in this 
country resigned and organized defendant company. The court held 
that even if plaintiff had not acquired a title to the process good 
against the discoverer and even if the process was not absolutely 


27 Joseph Peabody v. John R. Norfolk, 98 Mass. 452, 458 (1868). “If he in- 
vents or discovers, and keeps secret, a process of manufacture, whether a proper 
subject for a patent or not, he has not indeed an exclusive right to it as against 
the public, or against those who in good faith acquire knowledge of it; but he 
has a property in it, which a court of chancery will protect against one who in 
violation of contract and breach of confidence undertakes to apply it to his own 
use, or to disclose it to third persons.” 

28 Salomon v. Hertz, 40 N. J. Eq. 400, 2 Atl. 379 (1886). 

29 Supra note 10. 

80 Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 12 (1889). 

81 Bernard v. Huebel, 38 Misc. 611, 68 N. Y. S. 878 (1901). “An inventor’s 
interest in his invention prior to the issuance of letters patent is of value, in legal 
contemplation, sufficient to afford consideration for a contract to pay him the 
reasonable value of its use by another, although, in the absence of the agreement. 
the inventor would be in no position to demand compensation for the same use, 
unless he were the holder of a patent giving him exclusive right.” 

82 Harrison v. Glucose Sugar Refining Co., 116 Fed. 304, 311 (C. C. A. 7th, 
1902). “In all such cases courts have uniformly enjoined the delinquent party 
from engaging in the business from which he has agreed to refrain and from 
disclosing the secrets of the business which he has thus acquired.” 

88 Vulcan Detinning Co. v. American Can Co., 72 N. J. Eq. 387, 67 Atl. 339 
(1907). 
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secret since it was known abroad, plaintiff was entitled as against 
the wrong-doing trustee to protect the qualified secrecy of the process 
that arose from the relation of trust and confidence. That the trade 
secret being protected must be a secret formula or unpatented process 
of commercial value and not merely private information with which 
an ordinary commercial business is carried on was indicated in In 
Re Bolster.** In Pomeroy Ink Co. v. Pomeroy,*® defendant presi- 
dent of an insolvent firm was enjoined by the assignee of assets of the 
firm from selling secret formulas of the firm to others. The burden 
of proof to show that the information relative to secret processes or 
machines defendant is using were obtained from plaintiff’s employee 
was held to be on the plaintiff in American Stay Co. v. Delaney.** 
A third person who induces a former employee of plaintiff to disclose 
trade secrets, knowing of the employee’s contract not to disclose or 
that the disclosure is in violation of confidence reposed in the em- 
ployee, was enjoined in MacBeth-Evans Co. v. Schnelbach.* This 
case also held that the secrets must be the particular secrets of the 
employer, not general secrets of the trade. In the famous case of 
Dupont v. Masland,** Chief Justice Holmes stated “The word prop- 
erty as applied to trade-marks and trade secrets is an unanalyzed ex- 
pression of certain secondary consequences of the primary fact that 
the law makes some rudimentary requirements of good faith. Whether 
the plaintiffs have any valuable secret or not the defendant knows 
the facts, whatever they are, through a special confidence that he ac- 
cepted. The property may be denied, but the confidence cannot be. 
Therefore the starting point for the present matter is not property or 
due process of law, but that the defendant stood in confidential rela- 
tions with the plaintiff.” In Vulcan Detinning Co. v. Assmann,*® it 
was held that equity courts would restrain an employee from dis- 
closing secrets communicated to him in the course of confidential em- 
ployment, whether they be secrets of trade, title, or other secrets 
important to the employer’s interest, and that neither processes of 
manufacture nor machinery, nor machinery installation need be patent- 
able to be protected as a trade secret. In Cameron Machine Co. v. 
Langston Co.*° however, the machine in question used to perform a 
secret process was held to have no secret features. The principle 


84In Re Bolster, 59 Wash. 655, 110 Pac. 547 (1910). 

85 Pomeroy Ink Co. v. Pomeroy, 77 N. J. Eq. 293, 78 Atl. 698 (1910). 

86 American Stay Co. v. Delaney, 211 Mass. 229, 97 N. E. 911 (1912). 

87 MacBeth-Evans Glass Co. v. Schnelbach, 239 Pa. 76, 86 Atl. 688 (1913). 

88 EF. I. DuPont DeNemours Powder Co. v. Masland, 244 U. S. 100, 102, 37 
Sup. Ct. 575, 61 L. ed. 1016 (1917). 

89 Supra note 22. 

40 Cameron Machine Co. v. Samuel M. Langston Co., 115 Atl. 212 (N. J. 
Ct. of Chanc., 1921). 
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that the fundamental requirement for relief is a violation of the trust 
and confidence reposed in the employee was again affirmed in Wire- 
less Specialty Apparatus Co. v. Mica Condenser Co.** In contrast 
with the Vulcan Detinning Co. v. American Can Co.* decision, in 
Kaumagraph Co. v. Stampograph Co.** it was held that the fact that 
the processes were revealed by foreign patents barred the action. 
Many cases have enjoined former employees from using or selling 
customer lists of their former employers. Typical of this class of case 
is Progress Laundry Co. v. Hamilton.** Glucol Mfg. Co. v. Schulist **° 
added support to the rule that a trade secret to be entitled to protec- 
tion must be more than the mere privacy with which ordinary com- 
mercial business is carried on. In New Jersey Zinc v. Singmaster,** 
it was held that the ideas to be protected as trade secrets need not be 
complete inventions on which a patent would issue and that reduction 
to practice was unnecessary. It pointed out that the tests of invention 
controlling infringement and priority cases under the Patent Laws 
do not control in these cases. The right to secrecy and right to mo- 
nopoly under the Patent Laws were held inconsistent in A. O. Smith 
Corp. v. Petroleum Iron Works.** There it was stated that damages 
could not be recovered for appropriating a secret process after a 
patent for the process had issued. However, on petition for rehear- 
ing,** defendant was enjoined, it being held that the injunction should 
include processes patented since their wrongful appropriation by de- 
fendant was through breach of confidence and therefore defendant 
was in no position to question the validity of the patents granted and 
also that plaintiff should not have the burden of proof to show that 
the patents were infringed. The rule that evidence relating to trade 
secrets is taken in camera and preserved in secrecy was illustrated by 
Conmar Products Corp. v. Lamar Slide Fastener Corp.*® Other recent 
decisions have followed the general trend of the cases outlined above.*° 


41 Wireless ew Apparatus Co. v. Mica Condenser Co., 239 Mass. 158, 
131 N. E. 307 (1921). 

42 Supra note 33. 

43 Kaumagraph Co. v. Stampograph Co., 235 N. Y. 1, 138 N. E. 485 (1923). 

44 Progress Laundry Co. v. Hamilton, 208 Ky. 348, 270 S. W. 834 (1925). 
See also Boylston Coal Co. v. Rautenbush, 237 Ill. App. 550 (1925). 

45 Glucol Mfg. Co. v. Schulist, 239 Mich. 70, 214 N. W. 152 (1927). 

46 New Jersey Zinc Co. v. Singmaster, 4 F. Supp. 967 (S. D. N. Y. 1933), 
affirmed 71 F. (2d) 277 (C. C. A. 2d, 1934). 

47 A. O. Smith Corp. v. Petroleum Iron Works Co. of Ohio, 73 F. (2d) 531 
(C. C. A. 6th, 1934). 

4874 F. (2d) 934 (C. C. A. 6th, 1935). 

49 on Products Corp. v. Lamar Slide Fastener Corp., 50 F. Supp. 1019 
(S. D. N. Y. 1942). 

50 Michel Cosmetics, Inc. v. reo 282 N. Y. 195, 26 N. E. (2d) 16 (1940) ; 
Rubner v. Gursky, 21 N. Y. (2d) 558 (1940) ; Continental Car-Na-Var v. 
Moseley, 24 Calif. (2d) 104, ia Pac. (2d) 9 (1944); Fairchild Engine & Air- 
plane Co. v. Cox, 50 N. Y. S. (2d) 643 (1944). 
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To summarize, we find a number of requirements for relief against 
an employee who discloses confidential information or one who in- 
duces an employee to disclose such information: The employee must 
have become possessed of the information through a confidential rela- 
tionship; he must be informed of the secrecy of the discovery; the 
process or machine must be kept secret; the plaintiff has the burden 
of proof in showing the breach of confidence; where the defendant 
induces the employee to disclose, he must be aware of the employee’s 
agreement not to disclose or of the confidence reposed in the em- 
ployee; the secrets must be more than general trade practices or pri- 
vate business information; and the information must not have been 
disclosed to the public in a United States patent prior to the disclosure. 
We also note that one who has been given work to perform in con- 
nection with the secret process or machine under contract is classed 
as an employee; that in at least some cases, the fact that the infor- 
mation is known abroad will not bar the action; that trade secrets 
may be assigned; that the discovery need not be patentable to be 
protected as a trade secret; that the tests of invention controlling 
infringement and priority do not govern in defining a trade secret; 
and that the evidence relating to a bona-fide trade secret is preserved 
in camera by the court. 


Breach of Confidence by Third Person 


In this category of cases, we find a disclosure of the secret informa- 
tion by the discoverer or assignee to a third person and a breach of 
confidence by that person. In Nilsson v. DeHaven" the court held 
that an invention before patent could be the subject of a contract for 
its use and manufacture. In Murjahn v. Hall the plaintiff sought 
injunction and invalidity of defendant’s patent. Plaintiff had been 
induced to disclose the invention to defendant on the promise that 
he would keep it secret and would reimburse plaintiff. In violation 
of the agreement defendant obtained a patent on the invention. De- 
fendant was decreed trustee for plaintiff of the patent. The assignee 
of a secret medical formula was held not entitled to an injunction 
against another to whom the discoverer had sold the formula in 
Stewart v. Hook,** there being no breach of confidence between 
plaintiff and defendant. Here, the discoverer had covenanted with 


51 Nilsson v. DeHaven, 47 App. Div. 537, 62 N. Y. S. 506, 509 (1900). “Plain- 
tiff’s invention constituted the same as a property right which was the subject 
of an agreement for manufacture and use, and furnished a good consideration 
to support a promise to make compensation therefor.” 

52 Murjahn vy. Hall, 119 Fed. 186 (C. C. S. D. N. Y. 1902). See also Becher 
v. Contoure Laboratories, supra note 24. 

58 Stewart v. Hook, 118 Ga. 445, 45 S. E. 369 (1903). 
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plaintiff that he would not disclose to anyone else and thus plaintiff 
was not suing the proper party defendant. In Schavoir v. American 
Rebonded Leather Co. plaintiff discovered a formula for making 
channel cloth and disclosed it to defendant who promised to keep 
secret and to use it only as authorized by contract with plaintiff. 
After abrogation of the contract, plaintiff was held entitled to restrain 
defendant from making similar cloth notwithstanding the fact that 
plaintiff made use of elements which in certain combinations were 
covered by old patents. In Allen-Qualley Co. v. Shellmar Products 
Co.,** plaintiff perfected a new wrapper for candy. Defendant who 
manufactured candy wrappers was informed in confidence of the in- 
vention with the view toward defendant’s manufacturing the wrapper. 
As a result of this disclosure, defendant made a search of prior pat- 
ents for anticipation and purchased a patent which anticipated plain- 
tiff’s invention. Defendant was enjoined from making or using wrap- 
pers of the kind disclosed and was compelled to assign plaintiff the 
patent it had obtained. The court held that equity will enjoin the 
use and disclosure of trade secrets learned in confidence whether the 
subject matter is patentable or not although the plaintiff would not 
have an exclusive right to it against the public after he has published 
it or against those who in good faith acquire it. On appeal, the de- 
cision of the District Court was affirmed,®* however one concurring 
justice thought it bad to compel assignment of the patent to the ap- 
pellee since it would give him a monopoly he never had. Where plans 
for a new car design were communicated in confidence to defendant 
who stated they were not interested, but later appropriated the de- 
signs, plaintiff in Booth v. Stutz Motor Car Co. of America®’ was 
held entitled to accounting of damages and profits to the extent the 
novel features of his plans contributed to the success of defendant’s 
car. Here it was pointed out that had plaintiff’s patent on his inven- 
tion been sustained, the measure of plaintiff’s recovery would have 
been different. This indicates that plaintiff could have had relief for 
the breach of the confidential disclosure even after issue of a valid 


54 Schavoir v. American Rebonded Leather Co., 104 Conn. 472, 133 Atl. 582 

1926). 
c 55 Allen-Qualley Co. v. Shellmar Products Co., 31 F. (2d) 293, 297 (N. D. 
Ill. 1929). “It cannot in confidence obtain the details of an alleged invention, 
or the process for making the same, and proceed to make the product by that 
or similar process, or by equivalent or similar machine or methods before the 
plaintiff makes its publication to the world, and then assert that it is a member 
of the public to whom the publication has been made. A court of equity cannot 
approve such a breach of confidence.” 

56 Shellmar Products Co. v. Allen-Qualley Co., 36 F. (2d) 623 (C. C. A. 7th, 
1929). 
57 - v. Stutz Motor Car Co. of America, Inc., 56 F. (2d) 962 (C. C. A. 
7th, 1932). 
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patent. This view was upheld in Hoeltke v. Kemp Mfg. Co.** where 
it was held that plaintiff could have accounting for profits and dam- 
ages with respect to infringing devices sold prior to grant of the 
patent because of the confidential relationship existing between the 
parties resulting from plaintiff’s disclosure to defendant of his draw- 
ings. Here it was held that while there was no express agreement 
for defendant to hold the information confidential and not use it 
unless they purchased the invention, equity and good conscience re- 
quired that such an agreement be implied, since plaintiff after perfect- 
ing his device had written defendant who had said he was interested, 
but after seeing the drawings, had called off negotiations. However, 
in Flanigan v. Ditto * plaintiff designed a new duplicator and offered 
it to defendant in confidence who refused. Plaintiff then obtained a 
patent. It was held that the issue of patent disclosed any novelty to 
the world including defendant. Since defendant did not take ad- 
vantage of the disclosure until after the patent issued, plaintiff could 
not recover. The court pointed out that to recover, the disclosure 
must be novel, but here only the novelties secured in the patent were 
disclosed to defendant. This concept was further advanced in 
Goldin v. Reynolds Tobacco Co.* where plaintiff, a professional ma- 
gician, had patented the mechanism for an illusion of sawing a woman 
in half. Defendant had disclosed this illusion in its national adver- 
tising. Here, defendant had not secured the information by violation 
of confidence, but through its own efforts and thus plaintiff was de- 
nied relief in his suit for unfair competition. That the disclosure 
must be sufficient to produce practical results was held in Smoley v. 
New Jersey Zinc Co.** In McNamara v. Powell,® plaintiff dis- 
closed his invention to defendant in confidence who agreed to keep 
it secret and to compensate plaintiff if he used the invention. It was 
held that once the confidential relation had been established, the bur- 
den of proof shifted to defendant to show there was no fraud or de- 
ception. In Chesapeake & Ohio Railway v. Kaltenbach** where 
plaintiff disclosed designs for a car dumper to defendant in confi- 

58 Hoeltke v. C. M. Kemp Mfg. Co., 80 F. (2d) 912 (C. C. A. 4th, 1935). 

59 Flanigan v. Ditto, Inc., 84 F. (2d) 490 (C. C. A. 7th, 1936). 

60 Goldin y. R. J. Reynolds Tobacco Co., 22 F. Supp. 61, 64 (S. D. N. Y. 
1938). “It is undoubtedly true that trade secrets have been recognized as prop- 
erty rights from a comparatively early date, but closer examination of the cases 
dealing with the protection afforded trade secrets shows that there was some 
trust contract or confidential relationship between the party claiming the exclu- 
sive right to the secret and the party sought to be enjoined from making use of 
such secret, or between the party seeking the injunction and a person from 
whom the defendant improperly obtained knowledge of the trade secret.” 

61 Smoley v. New Jersey Zinc Co., 24 F. Supp. 294 (N. J. 1938). 

62 McNamara v. Powell, 168 Misc. 806, 7 N. Y. S. (2d) 141 (1938). 


63 Chesapeake & Ohio Railway Co. v. Kaltenbach, 95 F. (2d) 801 (C. C. A. 
4th, 1938). 
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dence, defendant keeping the drawings and building a dumper in- 
corporating plaintiff’s designs, it was held that one who invites dis- 
closure of an invention and thereafter begins to manufacture articles 
embodying the principle of the disclosure labors under a heavy burden 
when he seeks to justify his action on the ground of independent in- 
vention. In what is apparently a minority decision, the court in Can- 
field v. Blaw Knox Co.™ held plaintiff not entitled to recover unless 
there existed a patentable invention. In Liquid Carbonic v. Goud- 
year Tire and Rubber Co.® the court held that if a patent is invalid 
because of the false oath of one not the inventor, equity will decree 
assignment of the patent to the true inventor from whom defendant 
had obtained information in confidence and obtained the patent in 
breach of that confidence. Matters which are completely disclosed by 
goods themselves were held not secret in Carver v. Harr.®* The 
court held that the obligation of the defendant to whom plaintiff dis- 
closed his invention in confidence ceased when the inventor seeking 
contracts or marketing the goods disclosed the goods to a number of 
people. It was held in Kelley-Koett Mfg. Co. v. McEuen,® that the 
fact that plaintiff took the initiative in making the disclosure was not 
a fatal variance. In Picard v. United Aircrajt ® it was held that the 
plaintiff may hold the defendant for breach of the confidential rela- 
tionship after issue of the patent on the theory that although issue 
puts the disclosure in the public domain, whether the patent is valid 
or not, the defendant surrendered his privilege as a member of the 
public. The Statute of Limitations was held to bar action in Sachs 
v. Cluett Peabody & Co.*® when plaintiff brought suit ten years after 
defendant obtained a patent on information disclosed by plaintiff in 
confidence. Gilbert v. General Motors Corp." held that the evidence 
must show that defendant copied plaintiff's unpatented invention 
which plaintiff submitted to defendant in confidence for inspection. 
Knowledge relating to mistakes to be avoided rather than to valuable 
processes disclosed in confidence was held not to be a basis for legal 
or equitable recovery for breach of confidence in Detachable Bit Co. 
v. Timken Roller Bearing Co." In Pennington Engineering Co. v. 


* Canfield v. Blaw-Knox Co., 98 F. (2d) 805 (C. C. A. 3d, 1938). 

65 Supra note 25. 

66 Carver v. Harr, 132 N. J. Eq. 207, 27 Atl. (2d) 895 (1942). 

67 Kelley-Koett Mfg. Co. v. McEuen, 130 F. (2d) 488 (C. C. A. 6th, 1942). 

68 Picard v. United Aircraft Corp., 128 F. (2d) 632, 637 (C. C. A. 2d, 1942). 
“As a general principle a patentee dedicates or surrenders all that he discloses 
except so far as the claims reserve it.” 

69 Sachs v. Cluett Peabody & Co., Inc., 265 App. Div. 497, 39 N. Y. S. (2d) 
853 (1943). 

70 Vibert v. General Motors Corp., 133 F. (2d) 997 (C. C. A. 2d, 1943). 

71 Detachable Bit Co. v. Timken Roller Bearing Co., 133 F. (2d) 632 (C. C. 
A. 6th, 1943). 
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Houde Engineering Corp.™ it was held that plaintiff could not re- 
cover for information disclosed in confidence to defendant where de- 
fendant had been adjudged as not infringing plaintiff’s patent cover- 
ing the same information. In Saco-Lowell Shops v. Reynolds," the 
Fourth Circuit held that the invention does not need a patent to pro- 
tect it from a breach of trust. DeFilippis v. Chrysler Corp.™* held that 
to sustain a cause of action for breach of confidential disclosure, the 
disclosure must be something novel and plaintiff must prove breach 
of the confidence. In Sandlin v. Johnson® the Eighth Circuit over- 
ruled the holding of the District Court that there could be no recovery 
for breach of confidential disclosure where the ideas conveyed were 
not a patentable invention. The Seventh Circuit in Friedman v. 
Washburn ** ruled against the defendant’s contention that plaintiff’s 
action contravened the Patent Laws for challenging the validity of 
the patent based on information obtained in confidence from plaintiff. 
Plaintiff however was denied his request that defendant be made 
ex maleficio trustee, but was awarded accounting, damages and in- 
junction. Information disclosed to the public by sales of the device 
embodying the invention was held not secret information in Eaton 
Mfg. Co. v. Sibley." However, Rubenstein v. Koret ** held that when 
the device plaintiff sold did not disclose the invention to the public, 
plaintiff could recover for breach of confidential relationship. In 
Mycalex Corp. v. Pemco Corp.,”® it was held that plaintiff to recover 
must prove the secret character of the formula disclosed and that de- 
fendant made use of the disclosure without permission of and in com- 
petition with plaintiff. It was also pointed out that trade secret pro- 
tection is greater than that afforded by the Patent Laws since it is not 
limited to a fixed number of years and does not require novelty or 
invention in the patentable sense, but is narrower than patent pro- 


72 Pennington Engineering Co. v. Houde Engineering Corp., 136 F. (2d) 210 
(C. C. A. 2d, 1943). 

73 Supra note 25. 

74 DeFilippis v. Chrysler Corp., 53 F. Supp. 977, 980 (S. D. N. Y. 1944). 
“It seems to be well settled that where an inventor, between the date of his 
application for a patent and its grant, discloses some novel feature of his inven- 
tion to another in strict confidence, and that other subsequently uses the infor- 
mation so disclosed to his advantage, he may be held liable to the inventor for 
damages on the theory of unjust enrichment, not so much for the use of the 
property itself, but for the violation of the confidence.” 

75 Sandlin v. Johnson, 141 F. (2d) 660 (C. C. A. &th, 1944). 

76 Friedman v. Washburn Co., 145 F. (2d) 715, 718 (C. C. A. 7th, 1944). 
“We think there can be no doubt but that if, in fact, appellee did misappropriate 
an invention confidentially disclosed to it by appellant, the latter is entitled to 
relief . . . and that he is not confined to the procedure provided by the patent 
laws to obtain such relief.” 

77 Eaton Mfg. Co. v. Sibley, 60 F. Supp. 801 (E. D. Mich. 1945). 

78 Supra note 25. 

79 Supra note 18. 
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tection since secrecy and impropriety in securing the secret are pre- 
requisite to recovery. Factors listed as controlling in determining 
whether the information is a trade secret were: extent to which the 
information is known outside the particular business of plaintiff, the 
extent to which it is known by the employees, the measures taken to 
guard the secret, the value of the information to competitors, th« 
effort and money expended in developing the information, and the 
difficulty with which the information might be properly acquired by 
others. Differences in detail were held not to preclude liability when 
the process used was substantially derived from the secret disclosed. 
In addition, the court stated that one who learns a trade secret from 
a third person without notice that it is secret and the third party's 
disclosure was a breach of confidence, is not liable for disclosure or 
use of the secret prior to notice of secrecy, but is liable after receipt 
of such notice unless he paid value for the disclosure or has substan- 
tially changed his position prior to receipt of the notice. In a recent 
case in the Appellate Division of the New York Supreme Court, 
Spiselman v. Rabinowitz,*° where plaintiff disclosed confidential in- 
formation to defendants under contract that they would not disclose 
it to others and the defendants falsely represented that they were sole 
owners of a certain company to induce plaintiff to disclose the in- 
formation to that company, plaintiff was held entitled to equitable or 
legal relief. Here, the company that received the information was 
aware of the contract between plaintiff and defendants. Where a 
patent license provided that the licensor was to furnish the licensee 
with various information and in accordance with the license, the plain- 
tiff furnished defendant information not covered in the patent, after 
termination of the license, it was held in Laughlin Filter Corp. v. Bird 
Machine Co.** that the licensee was not enjoined from continuing to 
use the disclosed information. The court held that the license leaves 
no room for implication that the information was disclosed in confi- 
dence. If the licensor considered that a confidential relationship was 
created, he should have brought this to the licensee's attention. 

It may be seen that the same fundamental principles govern cases 
involving a third party as govern the cases involving a breach by the 
employee. In summary, it will be noted that in some cases, the de- 
fendant will be decreed trustee of a patent based on information ob- 
tained from the plaintiff in confidence; that an unpatented invention 
may be the subject of contract; that the information disclosed need 
not be patentable in nature; that some circuits will grant relief for the 


80 Spiselman v. Rabinowitz, 270 App. Div. 548, 61 N. Y. S. (2d) 138 (1946). 
81 Laughlin Filter Corp. v. Bird Machine Co., 65 N. E. (2d) 545 (Mass. Sup. 
Ct. 1946). 
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breach of confidence even after a patent has issued covering the in- 
formation disclosed, although there appears to be some conflict on 
this point; that defendant who obtains the information by his own 
efforts will not be enjoined; that the disclosure must be novel, at 
least with the inventor, and must be sufficient to produce practical re- 
sults; that the information is no longer considered secret when goods 
marketed by plaintiff disclose the invention; that the information 
disclosed must be positive in character rather than concerning mis- 
takes to avoid; and that if defendant is held not to infringe a patent 
covering the information of the disclosure, he will not be held liable 
for breach of the confidence. The proof necessary to sustain a cause 
of action for breach of confidence is presented in excellent form in 
the Mycalex case.** 


Volunteered Information not Constituting Trade Secrets 


In the cases discussed above, it will be noted that relief when de- 
nied, was withheld because of the plaintiff’s inability to sustain the 
burden of proof of the secrecy of the invention, or the misappropria- 
tion of the disclosure by the defendant. We will now inspect some 
decisions where relief was denied on other grounds. In Bristol v. 
Equitable Life Assurance Society,** the inventor in order to induce a 
person to employ him, communicated in confidence a valuable system 


of advertising, there being no agreement as to compensation. The 
defendant refused to employ plaintiff but subsequently used the idea. 
The court held that the plaintiff could not recover for such use, his 
property right being lost by the disclosure. The court questioned 
whether this disclosure amounted to property. Plaintiff did not allege 
that he was the exclusive possessor of the system and furthermore, 
does not complain of the use of the plan, but merely seeks damages 
for its use. In Haskins v. Ryan®™ plaintiff conceived an idea for 
combining the lead interests of the country. He presented the scheme 
to defendants who formed a corporation but excluded plaintiff. It 
was held that since plaintiff presented defendant with the scheme 
together with the options on property he had secured, in the absence 
of any agreement, he was not entitled to an injunction. The court 
stated that an idea can only be protected by contract and the origi- 


82 Supra note 18. 

83 Bristol v. Equitable Life Assurance Society of U. S., 30 N. E. 506, 507 
(1892). “Without denying that there may be property in an idea or trade 
secret or system, it is obvious that its originator or proprietor must himself pro- 
tect it from escape or disclosure. If it cannot be sold or negotiated or used 
without a disclosure, it would seem proper that some contract should guard or 
regulate the disclosure; otherwise, it must follow the law of ideas and become 
the acquisition of whoever receives it.” 

84 Haskins v. Ryan, 75 N. J. Eq. 330, 78 Atl. 566 (1908). 
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nator who gives it to another for an indefinite share of profits has no 
remedy in equity. In the famous case of Masline v. New Haven Rail- 
road,®* plaintiff informed defendant he had a valuable plan which 
would result in increased revenue. They agreed to pay him 5% of 
the gross receipts from use of the plan. The plan consisted merely 
in telling defendant to sell advertising space in its stations and in cars. 
Plaintiff could not recover, it being held that the information was 
common knowledge and not original with plaintiff. An idea to be 
protected by contract must be plaintiff’s idea and not merely some- 
thing defendant has by oversight or negligence failed to adopt. If 
the idea is common, plaintiff must present a specific new method of 
application. Plaintiff could not recover in Soule v. Bon Ami Co.** 
under a contract where defendant promised to pay plaintiff one half 
of profits resulting from certain valuable information which plaintiff 
agreed to disclose to defendant, where such information was the mere 
advice to increase wholesale prices without increasing the retail price. 
This information being obvious was not new or novel and was thus 
not consideration for the contract. This was a mere suggestion and 
plaintiff cannot claim to have originated the idea of increasing price. 
At least one circuit has indicated an apparently contrary holding 
where in Moore v. Ford Motor Co.** the Second Circuit indicated 
that submission of a novel thrift purchase plan to an automobile manu- 
facturer for consideration did not permit the manufacturer to appro- 
priate the plan without the originator’s consent. However, here, the 
court held that the defendant did not copy plaintiff’s plan. It should 
also be noted that plaintiff submitted the plan to defendant with an 
injunction of secrecy and that the plan was worked out in considerable 
detail thus constituting more than a mere suggestion or scheme. In 
Lueddecke v. Chevrolet Motor Co.,** plaintiff wrote defen@ant ad- 
vising that he knew how to correct certain defects in defendant’s cars. 
Defendant advised plaintiff to cover his invention by a patent appli- 
cation and forward the drawings. Plaintiff merely submitted a writ- 
ten suggestion that various weights be shifted in defendant’s cars to 
correct the balance. The Eighth Circuit held that plaintiff was not 
entitled to damages since the idea communicated was not new, novel. 
or useful. Also, the evidence did not show that the defendant ever 
promised to reimburse plaintiff. This idea admittedly was not novel 


85 Masline v. New York, N. H. & H. R. R. Co., 95 Conn. 702, 112 Atl. 639 
(1921 

86 Soule v. Bon Ami Co., 201 App. Div. 794, 195 N. Y. S. 574, 576 (1922). 
“No person can by contract monopolize an idea that is common and general to 
the whole world.” 

87 Moore v. Ford Motor Co., 43 F. (2d) 685 (C. C. A. 2d, 1930). 

88 Lueddecke v. Chevrolet Motor Co., 70 F. (2d) 345 (C. C. A. 8th, 1934). 
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with plaintiff and was merely a suggestion that defendant experi- 
ment. In Larson v. General Motors,®® it was held that in the ab- 
sence of an express contract to compensate for plaintiff’s ideas, de- 
fendant was not unjustly enriched by their use unless the idea was 
novel and original with plaintiff. Here also, plaintiff’s patent on the 
invention had been declared invalid, plaintiff had volunteered the in- 
formation to defendant with no promise of defendant to pay for the 
disclosure. 
Conclusions 


The foregoing decisions will be considered from two viewpoints, 
that of a manufacturer to whom information is submitted and that of 
the inventor who submits information, in an effort to ascertain what 
steps each should take to properly protect his interests. 

From the standpoint of the manufacturer who will be in the po- 
sition of defendant, it should be recalled that when information is 
submitted in confidence, where the inventor has satisfied the tests of 
secrecy and novelty, injunctive and legal relief may be granted for 
breach of the confidence and appropriation of the information. Thus, 
based on the Lueddecke case,®° the best course to follow would seem to 
be a policy of refusing to consider any idea or invention submitted on 
a confidential relationship. This is well substantiated by reviewing 
the decisions indicating that recovery was in almost all instances 
based on violation of the confidence. Also, resting on the Larson 
case,** a policy of refusing to consider any invention based on any 
contract to compensate the inventor would seem to be in order. In 
every case, the inventor should be advised to initiate a patent applica- 
tion prior to any consideration by the manufacturer. The existence 
of the application together with the refusal to deal in confidence or 
to agree in advance to compensate the inventor, should circumvent a 
situation such as occurred in Picard v. United Aircraft ** and similar 
cases.°* While there is not as great danger in accepting advertising 
and business ideas,®* it would also be well in these cases to insure that 
there is no agreement to compensate the submitter. 

The advice to one who would submit information relative to a sup- 
posed invention to a manufacturer must of necessity contradict that 
given to a manufacturer. We have seen that where the idea is novel, 
and practical, at least to the extent of rising above a mere suggestion, 


89 Larson v. General Motors Corp., 40 F. Supp 570, 52 U. S. P. Q. 450 (S. D. 
N. Y. 1941). 


90 Supra note 88. 
91 Supra note 89. 
92 Supra note 68. 
98 Supra note 58. 
94 Supra notes 83, 84, 85, and 86. 





102 THE GEORGE WASHINGTON LAW REVIEW 


the inventor will have ample protection from unauthorized exploita- 
tion of his disclosure if he enjoins secrecy on the recipient and obtains 
a contract for compensation in case the disclosure is ultimately uti- 
lized. We have also seen that to insure recovery, he must carefully 
guard the secret since disclosure to the public will in general bar re- 
covery. The inventor should recall that while a trade secret is not 
limited by the strict statutory ** confines of a patentable invention, 
his disclosure to justify recovery must be novel and constitute more 
than a mere suggestion. Furthermore, the idea should be sufficiently 
developed by the inventor to show positive physical form, although it 
need not be reduced to actual practice as required by the Patent Laws. 
In conclusion, it should be noted that the courts view with caution 
suits for damages for use of abstract ideas submitted voluntarily with- 
out agreements either as to secrecy or compensation, while bills in 
equity to enjoin disclosure or use of information actually disclosed 
in confidence are looked upon with more favor by the courts since it 
is more indicative of a bona-fide desire of the inventor to keep his 
invention or discovery secret. 
Ropert G. [RIsH. 


95 Res. Stat. (1870) § 4886, 35 U. S. C. §31 (Act of 8 July 1870 as amended 
1897, 1930, and 1939) (1940). 
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CRIMINAL Law—Conspiracy—HussanpD AND Wire.—Appellant 
was convicted of forgery under D. C. Code 1940, Title 22, § 1401 
and of conspiracy under 35 Stat. 1096 (1909), 18 U. S. C. § 88 
(1940). His co-conspirator was his wife who also was convicted. 
Appellant appealed on the ground that it is legally impossible for a 
husband and wife to conspire with each other. Held, that the rela- 
tion of husband and wife does not prevent two persons from con- 
spiring to commit an offense. Johnson v. United States, 81 App. 
D.C. (+), 157 F. (2d) 209 (1946). 

The common law doctrine to the effect that husband and wife are 
legally one and thereby incapable of committing the crime of con- 
spiracy, which requires two or more persons for its commission, was 
followed in Dawson v. United States, 10 F. (2d) 106 (C. C. A. 9th, 
1926), certiorari denied, 271 U. S. 687, 46 Sup. Ct. 638, 70 L. ed. 
1152 (1926); wherein a man and wife had been convicted in the 
district court of several counts, one of which was conspiracy to 
violate the White Slave Traffic Act, 36 Stat. 825 (1910), 18 U. S.C. 
§§ 397-404 (1940). The court reversed the district court on this count 
and in referring to the legal inability of husband and wife to conspire 
said at p. 108, ‘‘a rule so well established and so generally recognized 
by the modern authorities should not he judicially repealed.” The 
language of the court is supported in 2 Bbisnor’s NEw CRIMINAL 
Law (8 ed. 1892) §187 and in Wright, Tur Law or CRIMINAL 
CONSPIRACIES AND AGREEMENTS (1887) p. 127. Similar treatment 
is also found in 12 C. J. 543 and in + A. L. R. 282, note 7. Support 
by state authority is found in People v. Miller, 82 Cal. 107, 22 Pac. 
934 (1889). The doctrine has been rejected by two state jurisdic- 
tions: Colorado, Dalton v. People, 68 Colo. 44, 189 Pac. 37 (1920) 
and Texas, Smith v. State, 48 Tex. Cr. R. 233, 89 S. W. 817 (1905). 

During the war just ended a man and wife were convicted of the 
crime of conspiring to disclose unlawfully to the German Reich infor- 
mation affecting the National Defense in violation of 40 Stat. 218 
(1917), 50 U. S. C. § 32 (1940). The wife’s conviction was affirmed 
but on rehearing it was found that the acts of conspiracy occurred 
after marriage. The court, following Dawson v. United States, supra, 
reversed its former decision holding that husband and wife are 
incapable of engaging in criminal conspiracy. Gros v. United States. 
138 F. (2d) 261 (C. C. A. 9th, 1943). Similarly, in United States 
v. Shaddix, 43 F. Supp. 330 (S. D. Miss. 1942), a demurrer was 
sustained to an indictment charging a man and wife with conspiring 
to violate the National Bankruptcy Act, 30 Stat. 544 (1898), 11 
U. S. C. § 1 et seq. (1940), on the ground that the parties were in- 
capable of committing the crime charged. See also Ansley v. United 
States, 135 F. (2d) 207, 208 (C. C. A. 5th, 1943) (opinion, dissent- 
ing and concurring in part). 

The United States Court of Appeals for the District of Columbia 
in Johnson v. United States, supra, reasoned, that in view of the fact 
that acts of Congress have done away with the fiction of unity in the 
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marital relationship concerning property, contracts and torts, there 
remained no efficient reason for continuing the fiction in the field of 
criminal law as applied to conspiracy. This decision represents the 
first rejection of the common law doctrine by a federal jurisdiction. 
In view of the federal authority to the contrary, it poses an interesting 
question in the field of conflicts of law since it appears that an indict- 
ment of husband and wife on a charge of conspiracy would fail in 
the fifth and ninth federal circuits and succeed in the District of 
Columbia. The question would assume added interest if acts of the 
parties constituting the crime of conspiracy were committed in federal 
circuits approving the doctrine and in the District of Columbia since 
the place of commission would determine the character of the acts to 
be either innocent or criminal. R. D. M. 


Farr Lasor STANDARDS ACT—TRAINEES.—The Wage and Hour 
Administrator brought suit under section 17 of the Fair Labor Stand- 
ards Act of 1938, 52 Stat. 1060, 29 U. S. C. § 201 (1940), to restrain 
the defendant, who operates a railroad terminal, from violating the 
minimum wage and record-keeping provisions of the Act with respect 
to men undergoing a training period for various jobs in defendant’s 
terminal. This training period, of about two weeks, is required of 
all inexperienced applicants, and is entered into after formal applica- 
tion by the trainee in which he agrees to serve under instructions of 
a foreman in order to learn his duties and qualify for the position. 
During that period the trainee, working as an extra man, not only 
observes but actually participates in the operation of the terminal 
under the guidance of his instructor. He is expected to be present 
for the full working day, though he is not subject to the rules of 
discipline applicable to regular employees. After certification by the 
foreman that the trainee is competent his name is placed on a roll as 
eligible for employment as a regular. The trainee is not obligated 
to accept regular employment, nor is the railroad obligated to hire 
him. Prior to October 1, 1943 trainees were not paid. After that 
date (and for the duration of the emergency) defendant agreed to 
pay a trainee $4 a day if he successfully completed the training. Judg- 
ment for the defendant was given in the District Court. Held, the 
District Court’s decision denying the injunction sustained. The 
trainees are not “employees” of the defendant within the meaning of 
the Act. Walling v. Portland Terminal Co., 155 F. (2d) 215 (C. 
C. A. Ist, 1946). Certiorari granted by the Supreme Court, October 
14, 1946. 

The training practices involved in this case are common in the 
railroad industry, and the question of whether the trainees involved 
are covered by the Fair Labor Standards Act has arisen in three other 
cases. Walling v. Jacksonville Terminal Co., 55 F. Supp. 302 (D. C. 
S. D. Fla. 1944), affirmed in 148 F. (2d) 768 (C. C. A. 5th, 1945) ; 
Walling v. Nashville, Chattanooga & St. Louis Ry., 60 F. Supp. 
1004 (D. C. M. D. Tenn. 1945), affirmed in 155 F. (2d) 1016 (C. 
C. A. 6th, 1946), certiorari granted by the Supreme Court October 
14, 1946; Walling v. Norfolk Southern R. R.—F. Supp.—(D. C. 
E. D. N. C. 1946). The facts in these three cases closely parallel those 
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of the principal case except that no agreement to pay any wage was 
made. In all three cases, as in the principal case, the courts have 
held that the trainees are not “employees,” and hence not covered by 
the Act. In the light of the recent amendment to the Servicemen’s 
Readjustment Act of 1944 which requires an establishment desiring 
to undertake an on-the-job training program to certify that the wages 
to be paid the veteran “. . . are in conformity with State and Fed- 
eral laws...” (Act of August 8, 1946, Public Law 679, 79th 
Cong. c. 886), the problem raised may become important in many 
more industries than those involved in the cases thus far litigated. It 
is submitted that the decisions in these cases are in error, and should 
be reversed by the Supreme Court. 

The sections of the Fair Labor Standards Act pertinent to the 
problem are: Section 3(d) which defines an employer as “any per- 
son acting directly or indirectly in the interest of an employer in rela- 
tion to an employee”; Section 3(e) which defines an employee as 
“any individual employed by an employer”; Section 3(g) which de- 
fines employ as “to suffer or permit to work”; and Section 14 which 
provides that “the Administrator to the extent necessary in order 
to prevent curtailment of opportunities for employment shall by regu- 
lations or by orders provide for (1) the employment of learners, . 
under special certificates issued pursuant to regulations of the Admin- 
istrator, at such wages lower than the minimum wage applicable under 
section 6 . . . as the Administrator shall prescribe.” 

The reasoning of the courts in the Portland Terminal case, as well 
as in the other three cases noted, may be summarized as follows: (1) 
Although the statute is remedial and must be interpreted liberally, 
Bowie v. Gonzalez, 117 F. (2d) 11 (C. C. A. Ist, 1941); Helena- 
Glendale Ferry Co. v. Walling, 132 F. (2d) 616 (C. C. A. 8th, 
1942), the broad terms “suffer or permit to work” cannot be applied 
literally, but must be modified by what has been the judicial inter- 
pretation of the term “work” i. e., “physical or mental exertion 
(whether burdensome or not), controlled or required by the employer, 
and pursued necessarily and primarily for the benefit of the employer 
and his business.” Jewell Ridge Coal Corp. v. Local 6167, U. M. W. 
A., 325 U. S. 161, 165, 65 Sup. Ct. 1063, 89 L. ed. 1534 (1945) ; 
Tennessee Coal, Iron & R. R. Co. v. Muscoda Local No. 123, 321 
U. S. 590, 64 Sup. Ct. 698, 88 L. ed. 1596 (1944); (2) At least the 
last of these elements of the term “work” is lacking in the case of 
the trainees in question. The physical or mental exertion to which 
these trainees subjected themselves was pursued primarily for the 
benefit of the trainees seeking employment. The benefits to the 
terminal companies were negligible in that the trainees constituted 
extra men. Regulars had to be present to perform the tasks anyway, 
and indeed in manv instances the trainees constituted a hindrance to 
operations; (3) The nature of the relationship involved contains 
none of the usual indicia of employment. It was not so intended by 
the parties, and it is not the purpose of the Act to create new wage 
liabilities where none were intended. Bowman v. Pace Co., 119 F. 
(2d) 858 (C. C. A. 5th, 1941); (4) Nor is the training plan con- 
demned by Section 14 of the Act. That section was intended to 
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enable learners who could not command the minimum statutory wages 
to obtain employment at less wages rather than no wages at all; but 
it presupposes an employment relationship. If none exists it is 
inoperative. 

Issue can clearly be taken with this reasoning. It is probably true 
that unless some restriction is placed on the broad terms “suffer or 
permit to work” situations clearly not intended by Congress will 
result, as for example the case suggested by the court in the Portland 
Terminal case in which the railroad would be required to pay the 
minimum wage to an author who secured permission to work along 
with the crews in order to obtain data for a novel he was writing. 
And, perhaps, the three-point restriction of the Jewell Ridge and 
Tennessee Coal Co. cases is appropriate, though it should be noted 
that the issue in those cases was not who is a worker, but rather 
when is a worker working. 

If, however, the restriction of those cases is to be applied to the 
cases at hand, it is submitted that the trainees in question clearly 
meet the three elements required. The argument that the services 
of the trainees are of no direct benefit to the terminal companies is 
without merit. When they pulled switches or coupled cars they were, 
in most instances, benefiting the company, and the fact that regular 
employees of the company were always present to perform the tasks, 
or that the inexperience of the trainees rendered their efforts rela- 
tively inefficient is of no consequence. As Judge Magruder pointed 
out in his dissent in the Portland Terminal case, such is generally 
true of new and inexperienced help, and if the company had put appli- 
cants on the pay roll immediately and assigned them to on-the-job 
training instead of calling them “trainees” they would clearly be re- 
garded as employees. And, as the Government has argued, not the 
least of the benefits arising from the training program, is the crea- 
tion of a pool of trained personnel from which the terminal com- 
panies may draw. The courts have argued this way with vagaries 
which imply that in this industry the employer’s interest in a well- 
trained labor force is of less significance than the worker’s interest 
ina job. This is highly unrealistic. 

But the reasoning of the courts in these cases is particularly vul- 
nerable on the issue of the effect of Section 14 of the Act. The legis- 
lative history of this section clearly suggests that Congress consid- 
ered learners to be employees, although they are employees whose 
opportunities for employment might suffer unless special provision 
for them were made. Various alternatives were suggested. At one 
time it was proposed that they be exempt from the Act (House Re- 
port No. 1452, on S. 2485, August 6, 1937). At another time it 
was proposed that a period of six months should be allowed before 
the minimum wage provisions of the Act became applicable to begin- 
ners (Amendment to S. 2485 recommended by Senator Taylor, May 
24, 1938). Both suggestions were rejected in favor of the system 
provided for in the Act which can only reasonably be interpreted as 
meaning that learners are subject to the minimum wage provisions 
unless and until the Administrator determines in a particular case 
that their employment opportunities may be curtailed and makes 
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special provision for them. It is submitted that the holdings in the 
subject cases seriously impair the operation of Section 14. 

The court in the Nashville, Chattanooga & St. Louis R. R. case 
argues that “if trainees are to be considered as employees then the 
long entertained concept of voluntary apprenticeship passes away.” 
Within the limits and safeguards provided by the Act that is probably 
just what was intended and with it will pass one of the most obvious 
means of circumventing the Act. I. J.G. 


PATENTS — DECLARATORY JUDGMENTS — QUALIFICATIONS OF 
PLAINTIFF.—In 1941 plaintiff scheduled the manufacture of a refrig- 
erator having two compartments maintained at different temperatures, 
but was unable to begin production owing to wartime restrictions. In 
1945 it rescheduled manufacture and advertised this fact widely to 
the trade, without however, disclosing the mechanism to be employed 
for cooling the compartments. Defendant’s attorney wrote plaintiff 
calling his attention to defendant’s patent and proposing a confer- 
ence concerning the possible bearing of the patent on plaintiff’s re- 
frigerator. In this and other conferences and communications between 
the parties plaintiff set forth four alternative methods by which it 
proposed to cool its refrigerator and defendant stated that one of the 
methods would infringe specified claims of its patent. Plaintiff filed 
suit for a declaratory judgment of invalidity and non-infringement. 
No refrigerators had actually been produced up to the date of the 
suit. Held, that although plaintiff has not as yet produced any re- 
frigerators a real controversy exists between the parties and now is 
the proper time to meet the question of validity and infringement. 
General Electric Co. v. Refrigeration Patents Corp., 65 F. Supp. 75, 
68 U. S. P. Q. 324 (W. D. N. Y. 1946), rehearing denied 65 F. 
Supp. 75, 69 U. S. P. Q. 65; for further proceedings in this case not 
involving the declaratory judgment act see 69 U. S. P. QO. 369, 71 
U.S. P. Q. 8 and 71 U. S. P. Q. 236. 

In this, the second case sustaining a suit for a declaratory judgment 
of patent invalidity and non-infringement where no allegedly infringing 
acts had been committed, the court recognized the economic waste that 
would be involved if plaintiff were required to begin actual production 
as a condition precedent to his suit. If the charge of infringement 
were subsequently sustained and license terms could not be agreed 
upon between the parties all of plaintiff's expenditures in tooling up 
for production would have been wasted. Where both parties have 
clearly indicated their positions the court may well adjudicate the 
rights of the patentee although it is faced with the practical difficulty 
that it cannot physically compare the allegedly infringing article with 
the disclosure of the patent. This is not an insurmountable barrier 
since defendant has pointed to certain drawings as disclosing an in- 
fringing structure and the court can render its decision on this show- 
ing. Defendant can counterclaim for injuctive relief although he 
cannot obtain money damages for actual infringement. In the only 
previous case where a declaratory judgment suit was sustained 
although no allegedly infringing acts had been committed, it was held 
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that a patentee-licensor could maintain a suit for a declaratory judg- 
ment of invalidity and non-infringement of defendant’s patents where 
defendant had asserted that his patents would be infringed by the 
structure of plaintiff's patents and as a result plaintiff had been unable 
to sell any licenses. Northern Motors Corp. v. Divco-Twin Truck 
Co., 28 F. Supp. 308, 41 U. S. P. Q. 645 (E. D. Mich. 1939). 

Since the decision of the Supreme Court in £tna Life Insurance 
Co. v. Haworth, 300 U. S. 227, 57 Sup. Ct. 461, 81 L. ed. 617 
(1937) construing the Federal Declaratory Judgment Act, 48 Stat. 
955 (1934), 28 U. S. C. § 400 (1940) to permit suits by either 
party where a justiciable controversy exists, the courts have with 
almost complete unanimity permitted a party charged with the in- 
fringement of a patent to bring suit for a declaratory judgment of 
invalidity, non-infringement or both. In the single case decided contra 
one month after the decision in tna Insurance Co. v. Haworth, supra 
it was held that defendant’s charges of infringement must have been in 
bad faith to sustain the suit. Petersime Incubator Co. v. Bundy In- 
cubator Co., 34 U. S. P. Q. 251 (S. D. Ohio 1937). Subsequently, 
however, the appellate court in the same circuit sustained a suit for 
a declaratory judgment of patent invalidity and non-infringement 
where no bad faith was alleged as to the charges of infringement. E. 
W. Bliss Co. v. Cold Metal Process Co., 102 F. (2d) 105, 41 U.S. P. 
Q. 342 (C. C. A. 6th, 1939). 

To sustain a suit for a declaratory judgment of patent invalidity 
and non-infringement the patentee must have asserted his rights under 
the patent in such fashion as to create a justiciable controversy be- 
tween the parties. Treemond Co. v. Schering Corp., 35 F. Supp. 475, 
47 U.S. P. Q. 307 (N. J. 1940). The nature of the patentee’s asser- 
tion and of the plaintiff's acts to support a suit by the latter have not 
as yet been clearly defined. A declaratory judgment suit brought by 
a present vendor of an allegedly infringing article has been sustained 
when the charges of infringement were made only against the vendee. 
B. F. Goodrich Co. v. American Lakes Paper Co., 23 F. Supp. 682, 
38 U. S. P. Q. 69 (Del. 1938) ; Duro Test Corp. v. Welsbach Street 
Lighting Co. of America, 21 F. Supp. 260, 35 U. S. P. Q. 307 (Del. 
1937); Mitchell & Weber, Inc. v. Williamsbridge Mills, Inc., 14 F. 
Supp. 954, 32 U. S. P. Q. 506 (S. D. N. Y. 1936). The charges of 
infringement need not be directed specifically to any one or a number 
of vendees, but may be in the form of a general notice to the trade. 
Treemond Co. v. Schering Corp., supra; Sure-Fit Products Co. v. 
Fry Products, Inc., 23 F. Supp. 610, 37 U. S. P. Q. 762 (S. D. N. Y. 
1938) ; Leach v. Ross Heater and Mfg. Co., 104 F. (2d) 88, 41 
U.S. P. Q. 558 (C. C. A. 2d, 1939). The charges must be definite 
and allege infringement since if they are only in the nature of an in- 
quiry by the patentee as to possible infringement no controversy has 
arisen. Thermo-Plastics Corp. v. International Pulverizing Corp., 
42 F. Supp. 408, 52 U. S. P. QO. 56 (N. J. 1941). The patentee need 
not know of plaintiff's allegedly infringing acts and the charges of 
infringement may be by way of a suit against another infringer. 
Dewey & Almy Chemical Co. v. America Anode, Inc., 137 F. (2d) 
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68, 58 U. S. P. QO. 456 (C. C. A. 3d, 1943), cert. denied 320 U. S. 
761, 64 Sup. Ct. 70, 88 L ed. 454 (1943). 

Where the plaintiff is not open to the charge of being a present 
infringer there is a greater superficial difficulty in finding a justiciable 
controversy. However, the right of action of a plaintiff-importer has 
been sustained in a suit for a declaratory judgment where, owing to 
the war, he was unable to import any additional infringing machines, 
and prior to the issuance of the patents had sold all the machines he 
had imported. Alfred Hoffmann, Inc. vy. Knitting Machines Corp., 
123 F. (2d) 458, 51 U.S. P. Q. 302 (C. C. A. 3d, 1941). The court 
pointed out that if defendant were able to secure a judgment against 
plaintiff's customers, whom it had sued, the legal rights of plaintiff 
would be affected thereby. Where plaintiff, less than four years 
prior to the suit for declaratory judgment, had been sued by the de- 
fendant for infringement which suit had been dismissed without 
prejudice on defendant’s motion and where plaintiff had made several 
allegedly infringing devices and made arrangements to obtain ma- 
terials to have more manufactured, his suit was sustained although 
he himself was not a manufacturer. Crowell v. Baker Oil Tools, 
Inc., 143 F. (2d) 1003, 62 U.S. P. Q. 176, 62 U.S. P. Q. 512 (C. 
C. A. 9th, 1944), cert. denied 323 U. S. 760, 65 Sup. Ct. 93, 89 L. ed. 
608 (1944). Similarly plaintiff’s suit was sustained when he had 
discontinued the allegedly infringing process during the war and had 
been notified by the defendant that a resumption of the process would 
be an infringement. Plaintiff's token operation of the process which 
had admittedly been carried on to sustain the suit was held un- 
necessary by the court. U.S. Industrial Chemicals, Inc. v. Carbide 
& Carbon Chemicals Corp., 67 F. Supp. 895, 71 U. S. P. Q. 226 
(S. D. N. Y. 1946). 

Where the patent covers a process and plaintiff makes and sells 
equipment intended to carry out the process he may bring suit to have 
the patent declared invalid and non-infringed. FE. W. Bliss Co. v. 
Cold Metal Process Co., supra; Girdler Corp. v. E. I. duPont de 
Nemours & Co., 56 F. Supp. 871, 62 U. S. P. Q. 450 (Del. 1944). 
Where, however, the plaintiff sells an unpatented article of commerce 
which is combined with other substances to produce the allegedly 
infringing material he cannot maintain a declaratory judgment suit 
since he is not engaged in possibly infringing action. Aralac, Inc. v. 
Hat Corp. of America, 64 F. Supp. 696, 69 U. S. P. Q. 303 (Del. 
1946). 

a decision rendered prior to £tna Insurance Co. v. Haworth, 
supra, it was held that a licensor of a patent covering an article 
alleged to infringe another patent could not maintain a suit for a 
declaratory judgment of invalidity of the allegedly infringed patent 
on the ground that he himself could not be an infringer by the mere 
act of licensing. Bettis v. Patterson-Ballagh Corp., Ltd., 16 F. Supp. 
455, 31 U. S. P. Q. 73 (S. D. Cal. 1936). The premise on which this 
decision is based seems erroneous since it has been held that the mere 
act of licensing may constitute one an infringer. Mosely v. United 
States Appliance Corp., 155 F. (2d) 25, 69 U.S. P. Q. 301 (C.C.A. 





110 THE GEORGE WASHINGTON LAW REVIEW 


Oth, 1946); Ruth v. Stearns-Roger Mfg. Co., 131 F. Supp. 697, 29 
U. S. P. Q. 400 (Colo. 1935). In another decision rendered prior 
to £tna Life Insurance Co. v. Haworth, supra, plaintiff-licensor had 
been unable to sell any licenses as the result of defendant’s charges 
that anyone practicing the process outlined in plaintiff's patents would 
infringe defendant’s patents. The court denied relief on the ground 
that no infringing acts had been committed. New Discoveries, Inc. 
v. Wisconsin Alumni Research Foundation, 13 F. Supp. 596, 29 
U. S. P. Q. 291 (W. D. Wis. 1936). Relief has, however, been 
granted under substantially identical circumstances in a subsequently 
decided case in a different circuit. Northern Motors Corp. v. Divco- 
Twin Truck Co., supra. 

If, in all these cases, it is borne in mind that a patent is a federal 
grant of the right to exclude others from manufacturing, using or 
selling the patented article or process, it would seem appropriate for 
anyone legally injured or threatened with legal injury by the assertion 
of that right to have a judicial determination of both its validity and 
extent. Since the patentee is always at liberty to remain silent, it 
cannot be said that he is being unjustly burdened by suits which have 
been initiated as the result of his willful acts. 


SEARCHES AND SEIZURES—CONSENT THERETO—CONSTITUTIONAL 
LAw—Pvustic Property.—Petitioner was president of a corporation 
which owned a gasoline filling station in New York City. He was 
suspected of running a black market in gasoline. Two OPA agents 
drove their cars into the station and asked for gas. An attendant 


sold them gas and when told they did not have coupons charged them 
over-ceiling prices for the gasoline. The attendant was arrested on 
the charges of selling gas at over-ceiling prices and without coupons. 
Her defense was she was following petitioner’s instructions. Peti- 
tioner then drove into the station and was arrested on the same 
charges. The agents demanded to see petitioner's coupons. They 
did not have a search warrant nor a warrant for the arrest of peti- 
tioner. They were taken into his business office and told the cou- 
pons were in an inner room behind a locked door. The agents de- 
manded the door be opened and the coupons shown to them on the 
ground the coupons were Government property and that he was 
merely a custodian of them. Petitioner refused to unlock the door. 
After an hour of questioning, petitioner unlocked the door when he 
noticed an agent at the window to the inner room with a flashlight 
and apparently trying to open the window. The agents found that 
the petitioner had coupons for more gas than his tanks would hold. 
Petitioner was taken to OPA headquarters, questioned and released. 
About six weeks later he was arrested and charged with unlawful 
possession of gasoline coupons. This time he was arrested on a war- 
rant. Petitioner made motion to suppress the evidence obtained in 
the room on the ground it was an unreasonable search and thus a 
violation of the Fourth Amendment to the Constitution and on the 
ground that to use the evidence thus obtained was a violation of the 
Fifth Amendment. Lower court refused the motion on the ground 
petitioner had consented to the search. Circuit Court of Appeals, 
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151 F. (2d) 140 (C. C. A. 2d, 1945), sustained lower court’s con- 
viction, but expressed doubts as to whether petitioner had consented 
to search. The Circuit Court of Appeals found the coupons were 
properly introduced into evidence because the search and seizure were 
incidental to the arrest. Held, that the fact demand was made during 
business hours at place of business where coupons were required to 
be kept, existence of right to inspect, nature of request, fact that ini- 
tial refusal to turn coupons over was soon followed by acquiescence 
in demand, all support conclusion that accused had voluntarily con- 
sented to search and seizure, and as the District Court found the peti- 
tioner had consented to the search the Supreme Court cannot as a 
matter of law say that the finding was erroneous. Davis v. United 
States, 328 U.S. ...... , 66 Sup. Ct. 1256, 90 L. ed. 1156 (1946). 

The law of searches and seizures is produced by looking at the 
Fourth and Fifth Amendments together. Boyd v. United States, 
116 U. S. 616, 6 Sup. Ct. 524, 29 L. ed. 746 (1886). The law pro- 
tects the individual in his right to be let alone and his right against 
being forced to produce evidence to be used against him. Boyd v. 
United States, supra; Weeks v. United States, 232 U. S. 383, 34 Sup. 
Ct. 341, 58 L. ed. 652 (1914). The majority of the court relied upon 
OPA regulations to show that in the instant case they were dealing 
with public property owned by the Government and not privately 
owned property. Section 2 (a) of Title III of the Second War Pow- 
ers Act, 56 Stat. 176, 177, (1942) ; 50 U. S. C. App. Sec. 633, (1940), 
Sup. III, provided that whenever the President is satisfied that the 
requirements for the defense of the United States will result in a 
shortage in the supply of any material, he may allocate such material 
in such manner, upon such conditions, and to such extent as he shall 
deem necessary in the public interest and for the national defense. 
Title III also provides that the President shall be entitled to obtain 
such information from, require such reports and the keeping of such 
records by, make such inspection of the books, records, and other 
writings, premises or property of any person, and make such investi- 
gations as may be necessary in his discretion to the enforcement or 
administration of the provisions of the subsection (a). It is also 
provided that anyone guilty of a violation of the subsection (a) or any 
rule, regulation or order thereunder shall be guilty of a misdemeanor. 
The Office of Price Administration, to which that power had been 
delegated, issued ration orders for gasoline. Ration Order No. 5c, 
8 Fed. Reg. 16,423 (1943), provided in part that no person should 
have in his possession coupons the value of which exceeds the stor- 
age facilities of his place of business. The order also provides that 
coupons shall remain the property of the OPA. It further provides 
that upon demand of any investigator of OPA or by any police of- 
ficer, constable, or other enforcement officer of the United States or 
of any State, county, or local government every person shall produce 
any gasoline deposit certificate and any gasoline coupon books, cou- 
pons and other evidences in his possession or control whether valid, 
invalid, void or expired in accordance with Ration Order No. 5c. 
The officers are authorized to make such inquiries of any person as 
may » pertinent to determine whether a violation of Ration Order 
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No. 5c has been or is being committed. Due to these facts they 
asserted the law was different regarding searches and seizures. Boyd 
v. United States, supra. The custodian is not protected against the 
incriminating documents. Wilson v. United States, 221 U. S. 36l, 
380, 31 Sup. Ct. 538, 55 L. ed. 771 (1911). The majority also points 
out that it has been held that the claim of ownership will justify tres- 
pass and warrant steps otherwise unlawful. Richardson v. Anthony, 
12 Vt. 237 (1840) ; State v. Dooley, 121 Mo. 591, 26 S. W. 558 
(1894) ; Madden v. Brown, 8 App. Div. 454, 40 N. Y. S. 714 (1896). 
A survey of OPA cases fails to disclose any cases like the instant 
case where defendant refused to permit the search, and OPA did not 
resort to a subpoena to obtain the records. 

In the other cases defendant readily turned his records over to 
OPA for inspection and no refusal was made. In these cases consent 
was given at the time inspection was demanded. Bowles v. Curtis 
Candy Co., 55 F. Supp. 527 (W. D. Mo. 1944) ; Bowles v. Stitzinger, 
59 F. Supp. 94 (W. D. Pa. 1945) ; Bowles v. Kirk, 59 F. Supp. 97 
(W. D. Pa. 1945) ; Bowles v. Glick Bros. Lumber Co., 146 F. (2d) 
566 (C. C. A. 9th, 1945) ; Bowles v. Ray, 146 F. (2d) 652 (C. C. 
A. 9th, 1945). Even where consent to a search has been 
given it cannot be conducted as a fishing party. Access is confined 
to papers relevant as evidence to the inquiry or complaint before the 
OPA. Bowles v. Beatrice Creamery Co., 56 F. Supp. 805 (D. C. 
Wyo. 1944). 

Mr. Justice Frankfurter, joined by Mr. Justice Murphy, in a strong 
dissent, assails the majority ruling based on the fear that it under- 
mines principles which the founders of this nation deemed essential 
for a free society. Justice Frankfurter admits there is an important 
difference in the constitutional protection afforded possessors of 
papers exclusively private and documents having public aspects. 
Papers wholly private are not subject to testimonial compulsion, 
whereas papers having public aspects once being legally obtained may 
be used as evidence. Weeks v. United States, supra; Gouled v. 
United States, 255 U. S. 298, 41 Sup. Ct. 261, 65 L. ed. 647 (1921). 
The fact consent is given after continuous pressure by arresting offi- 
cers when it was accompanied by manifestations of resort to self help 
is not ruled as an acquiescence in the search. Amos v. United 
States, 255 U. S. 313, 41 Sup. Ct. 266, 65 L. ed. 654 (1921). 
The dissent points out that the Fourth Amendment is hardly to be 
nullified by finding every submission short of overpowering force 
“voluntary.” Union Pac. R. R. v. Pub. Serv. Comm., 284 U. S. 67, 
39 Sup. Ct. 24, 63 L. ed. 131 (1918). The dissenters cite legislative 
authority which shows no search warrant would have been issued if 
the OPA had applied for one on the ground none was authorized in 
this type case. From the first Congress down to 1917, Congress has 
specifically authorized the use of search warrants in certain situations 
and each time it has set out in the Act passed the circumstances under 
which a search warrant might be issued. In 1917 Congress passed 
the statute liberalizing the issuing of search warrants for generalized 
situations. 40 Stat. 217, 228, (1917) 18 U. S. C. Sec. 611 (1940). 
The charge on which Davis was convicted does not come under this 
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statute as it is a misdemeanor and not a felony. In a District Court 
case, In re James Hoffman, Misc. No. 161 (D. C. D. C. 1946), the 
court ruled that evidence obtained through the use of a subpoena 
could not be used against one if his objection was timely. The deci- 
sion was not based on the Fifth Amendment, but on the immunity 
given under the OPA Act, 56 Stat. 23, 30, (1942), 50 U. S. C. App. 
Sec. 922 (g), Supp. III, (1940). The instant case does not arise under 
the OPA Act, but the immunity clause is practically the same, 56 
Stat. 176, 179, (1942), 50 U. S. C. App. Sec. 633, Supp. III, (1940). 
In the Hoffman case evidence had been uncovered following a sub- 
poena duces tecum, and a motion was made to dismiss the complaint 
based on such evidence. The motion was granted. 

It would seem that the court was dodging the issue when it said 
that it could not as a matter of law reverse the District Court’s find- 
ing that petitioner consented to the search. This seems especially 
true where the Circuit Court of Appeals expressed doubts as to 
whether petitioner had consented to the search. In cases like the 
instant case where consent controls whether the search was reason- 
able or not, it seems the better rule would be to have the Supreme 
Court pass on whether consent to the search was or was not given. 


R. M. R. 


TRADE REGULATION—SHERMAN ANTI-TRUST ACT—MONOPOLIZA- 
TION—MATERIALITY OF ACTUAL EXCLUSION OF COMPETITORS.— 
Defendants in these three related cases—The American Tobacco Com- 
pany, its sales subsidiary American Suppliers, Inc., Liggett & Myers 


Tobacco Company, R. J. Reynolds Tobacco Company, and certain 
officials of these respective companies—were convicted in the District 
Court of violating Sections 1 and 2 of the Sherman Anti-Trust Act, 
26 Stat. 209 (1890) as amended by 50 Stat. 693 (1937), 15 U. S.C. 
§§ 1, 2 (1940) on counts charging (1) conspiracy in restraint of 
trade, (2) monopolization, (3) conspiracy to monopolize, and (4) 
attempt to monopolize. The Circuit Court of Appeals, finding the 
verdicts supported by the evidence and overruling all other assign- 
ments of error, affirmed the convictions. The Supreme Court granted 
certiorari, but limited its scope “to the question whether actual exclu- 
sion of competitors is necessary to the crime of monopolization under 
Section 2 of the Sherman Act.” Held, that actual exclusion of com- 
petitors is not necessary to that crime in cases such as these where 
there exists (a) a combination or conspiracy to acquire or maintain 
the power to exclude competitors from any part of an interstate or 
foreign trade or industry, (b) attainment of such power so that the 
parties are able, as a group, to exclude actual or potential competi- 
tion from their field, and (c) the intent and purpose to exercise such 
power. American Tobacco Co. v. United States, Liggett & Myers 
Tobacco Co. v. Same, R. J. Reynolds Tobacco Co. v. Same, 328 U. S. 
. . . 66 Sup. Ct. 1125, 90 L. ed. 1095 (1946). 

The issue presented by the order allowing certiorari was raised by 
a jury instruction in the District Court which defined the crime of 
monopolization as “the joint acquisition or maintenance by the mem- 
bers of a conspiracy formed for that purpose of the power to control 
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and dominate interstate trade and commerce in a commodity to such 
an extent that they are able, as a group, to exclude actual or poten- 
tial competitors from the field, accompanied with the intent and pur- 
pose to exercise such power.” ... “An essential element of the 
illegal monopoly or monopolization charged in this case is the exist- 
ence of a combination or conspiracy to acquire and maintain the power 
to exclude competitors to a substantial extent.” Because of the last 
quoted sentence the court proceeded to narrow further and to limit 
the issue involved (in spite of the already very limited scope of review 
allowed by the writ of certiorari) to the precise question whether 
proof of actual exclusion of competitors is necessary to the crime of 
monopolization in cases where a conspiracy to monopolize has already 
been found to exist. 

Before reaching this “narrowed” issue the court held that the sepa- 
rate convictions returned on the four counts did not amount to a 
“multiplicity” of punishment for a single crime of “conspiracy to fix 
prices.” Braverman v. United States, 317 U. S. 49, 63 Sup. Ct. 99, 
87 L. ed. 23 (1942) ; Blockburger v. United States, 284 U.S. 299, 52 
Sup. Ct. 180, 76 L. ed. 306 (1932) ; United States v. Rabinowich, 238 
U. S. 78, 35 Sup. Ct. 682, 59 L. ed. 1211 (1915) ; Pinkerton v. United 
States, 328 U. S. .. ., 66 Sup. Ct. 1180, 90 L. ed. 1212 (1946) ; 
cf. United States v. Socony-Vacuum Oil Co., 310 U. S. 150, 226, 60 
Sup. Ct. 811, 84 L. ed. 1129 (1940). The court reviewed the his- 
tory of the american tobacco industry from 1911 to 1939, and sum- 
marized the evidence tending to show the vigor and intent of the con- 
spiracy to restrain trade by fixing prices in the tobacco auctions and 
in the sale of the defendants’ principal product (cigarettes), and of 
the conspiracy to exclude undesired competitors in these same two 
fields. It was on the basis of this evidence that the Circuit Court of 
Appeals found the verdicts sustained by sufficient evidence on each 
count. Starting with the basic principle that no formal agreement 
nor actual exchange of words is necessary to constitute an unlawful 
conspiracy, United States v. Schrader’s Son, Inc., 252 U. S. 85, 40 
Sup. Ct. 251, 64 L. ed. 471 (1920); the court held there was justi- 
fication for the conclusion that there existed a conspiracy to acquire 
and maintain the power to exclude competitors plus the deliberate 
purpose and intent to exercise that power when once attained, just 
as often as the parties deemed necessary or useful; that while “mere 
size” is not unlawful, the opportunity for abuse inherent in size “‘is 
not to be ignored when the opportunity is proved to have been utilized 
in the past.” United States v. Swift & Co., 286 U. S. 106, 116, 52 
Sup. Ct. 460, 76 L. ed. 999 (1932). Particularly significant in con- 
nection with this last point were the offensive tactics directed by con- 
certed action among the “Big Three” against the competition of the 
“10 cent brands” beginning in 1933 when the production and sales 
volume of these brands were beginning to reflect a relatively rapid 
and large increase. 

In support of its holding that proof of actual exclusion of com- 
petitors is not necessary to the crime of monopolization in these cases 
the court relied upon the dictum in United States v. Socony-Vacuum 
Oil Co., supra, where in note 59 Mr. Justice Douglas mentioned the 
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necessity of showing the “intent and power to produce the result 
which the law condemns” as essential elements of the crime of mo- 
nopolization ; compared its finding with the holdings in United States 
v. Reading Co., 253 U. S. 26, 40 Sup. Ct. 425, 64 L. ed. 760 (1920) 
and Northern Securities Co. v. United States, 193 U. S. 197, 24 Sup. 
Ct. 436, 48 L. ed. 679 (1904), where holding company devices which 
afforded opportunity or power to dominate or restrain trade were 
held void regardless of the use made of that power ; approved the view 
expressed in United States v. American Tobacco Co., 164 Fed. 700 
(C. C. S. D. N. Y. 1908), remanded for further proceedings, 221 U. 
S. 106, 31 Sup. Ct. 632, 55 L. ed. 663 (1911), that the material con- 
sideration in monopoly situations is the existence of power to raise 
prices or to exclude competitors at will; quoted with approval the 
language of the Circuit Court, concerning the existence of power to 
control prices and lack of its exercise, in United States v. Patten, 187 
Fed. 664 (C. C. S. D. N. Y. 1911), reversed on other grounds, 226 
U. S. 525, 33 Sup. Ct. 141, 57 L. ed. 333 (1913); and specifically 
approved the underlying rationale of the excerpts quoted from United 
States v. Aluminum Company of America, 148 F. (2d) 416 (C. C. 
A. 2d, 1945) where the court acted pursuant to a special statute and 
rendered a decision “in lieu of a decision by the Supreme Court.” 
The result reached by the court is undoubtedly correct. However, 
the opinion actually contributes little to the clarification of what con- 
stitutes “‘monopolization,” since its definition of that crime is strictly 
limited by the facts to cases where a combination or conspiracy to 
acquire power to exclude competitors has been shown to exist. The 
court intimates that a distinction might exist if there is “monopoliza- 
tion” when the defendants have had the power to exclude competi- 
tors “thrust upon them.” The opinion of Mr. Justice Burton com- 
pletely by-passed the strong arguments in the briefs of the defend- 
ants based upon the legislative history surrounding Section 2 of the 
Sherman Act. It would have contributed to the value of the opinion 
if the court had demonstrated that its reasoning is in harmony with 
the Congressional intent embodied in Section 2 of the Sherman Act. 


W. H. D., Jr. 
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THE LAw oF UNFAIR COMPETITION AND TRADE-Marks. By Rudolf 
Callmann' Chicago: Callaghan & Company. 1945. 3 v. Pp. 
xxxii, 2366. $30.00. 


This text is more than a collation of case precedents. It is writ- 
ten in the sincere belief that the law of unfair competition can be 
constructed in more orderly fashion and with maturity of doctrinal 
development by reference to the author’s underlying philosophy of 
competition as the mainspring of the economic order. 

Mr. Callmann is deeply concerned with “the fact that the law of 
unfair competition is presently in a logically disordered and incom- 
pletely developed state.”* He shares the views of writers who have 
deplored the lack of an adequate analysis of this growing body of law 
which, as a “relative newcomer,” has not yet gained respectability and 
independent status on a par with traditional subjects in the American 
Digest system. The gap, the author believes, arises from the failure 
of the courts to develop general principles referable to the mechanism 
of the competitive relationship with its accompanying mutual rights 
and liabilities. Relying primarily upon appeals to “judicial sensi- 
bilities,” unfair competition law “offers vague generalities about fair- 
ness and honesty as substitutes for logical analysis and legal] theory.” * 
To counteract this amorphous condition, the author expresses faith 
in the formulation of general principles that will not make each deci- 
sion on unfair competition ‘‘a law unto itself.” 

In Part I of Volume 1 Callmann sets forth as a “guiding theory” of 
his treatise the substance of a previously published article on Unfair 
Competition.* The essence of this theory is that competition in the 
business world represents a peculiar order of struggle as distinguished 
from the order of peace. Fair competitive conduct is defined as 
“struggle according to game-like rules by means of constructive effort 
subject to the natural conditions of the market.”* Violation of these 
“rules of the game” is to be deemed unfair competition but this tor- 
tious conduct should be regarded as a tort sui generis of the “strug- 
gle” order rather than as a wrong absorbed into conventional tort 
doctrines of the “peace” order. 

The author expresses dissatisfaction with the unreality of the ortho- 
dox prima facie tort theory because of its doctrine of justification for 
competitive harms which are treated as though they are presumably 
tortious exceptions when in fact they are inherent in the competitive 
order of struggle. Business competition is analogized to sports, such 
as a horse race, in which all aspirants seek to attain the one and same 
goal of winning the prize (success that brings profits). Prospective 
customers are the umpires who compare on the merits and award the 
prize pursuant to rules “designed to insure just judgment.” Unlaw- 


1 Of the New York Bar. 
2 Preface iii. 
3 [bid. 
4Callmann, What is Unfair Competition? (1940) 28 Gro. L. J. 585. 
5 At p. 103. 
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ful competition is “an injury to the right of every competitor to re- 
quire that his competitors act in conformity with the rules of compe- 
tition.”* “Game-like” rules of fair competition are to be derived 
from “constructive effort,” a subjective concept characterizing “the 
effort of one who seeks a commercial advantage through the honestly 
exercised means of his own strength, ingenuity, skill, and capital.” * 
This competition is subject to the risks of the “‘natural conditions of 
the market’”—the playground of the order of struggle—where profit 
lures and risks, particularly risks of price changes, abound. The 
competitive order as such may be violated by anti-competitive con- 
duct and thus may run afoul the anti-trust laws, as illustrated by a 
price-fixing agreement among competitors to introduce “peace” where 
“struggle” should exist. 

In thus carving out for future development “order of struggle” 
torts applicable to the competitive relationship and independent of 
“order of peace” torts governing other relationships, the author warns 
that his guiding “sports” theory of competition has “only limited 
effect.” Apparently he would be content if his approach at least con- 
tributes to logical analysis, clarifies the competitive relationship, and 
proves to be “invaluable when applied by men of probity who know 
the art of law and adopt an approach compounded of imagination, 
flexibility, and vision.” ® 

These modest expectations warn the reader against undue optimism 
that the courts generally will accept and apply the author’s basic 
theory. But the extent to which Callmann features his theory in the 
chapters of Volume 1 dealing with specific practices creates the im- 
pression of the author’s sincere conviction that his synthesis may 
eventually go far toward bridging the gap left by the present nega- 
tive judicial attitude in failing to develop an independent body of 
unfair competition law. It should be noticed that the Callmann 
theory, as Professor Chafee has cogently observed,® has a sweep com- 
parable to the prima facie tort theory it is designed to replace. If 
the courts should respond to the Callmann approach, the bifurcation 
of tort doctrines for the respective orders of “‘struggle” and of “peace” 
would still throw into the lap of the courts the enormous task of draw- 
ing the line between fair and unfair competitive methods. There 
would be the same reliance upon the “good sense” of the tribunal in 
the formulation and application of criteria to determine whether the 
conduct is relevant to “struggle” or to “peace.” If “struggle” is 
involved, the court must also resolve the complex of interrelated legal, 
economic, ethical, and social factors. Value-judgments lurk behind 
every one of the elements of the Callmann theory. “Game-like rules,” 
“constructive efforts,” subservience to “the natural conditions of the 
market” presuppose an expertise of the judiciary in developing the 
outlines of the competitive tort sui generis for which the author seeks 
judicial recognition. 

These demands upon the competence of judges assume more im- 


® At p. 98. 

T At p. 100. 

§ Preface iv. 

® Chafee, Unfair Competition (1940) 53 Harv. L. Rev. 1289 at 1304. 
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pressive proportions when it is considered that Callmann’s rationale 
of unfair competition is principally a challenge to the judicial art. 
To be sure, the author has given sufficient consideration to state and 
federal legislative and administrative regulation of unfair trade 
practices. Legislative control of false and misleading advertising,’° 
state resale price control acts,"’ state statutes prohibiting sales below 
cost and against price discriminations,’* and jurisdiction of the Fed- 
eral Trade Commission over misrepresentation practices ** are re- 
minders that the legislature and the administrative tribunal also con- 
tribute to the composite of regulated competition. Yet it appears 
that the author’s hopes for a rationalization of mature doctrines of 
unfair competition are pinned largely upon the courts of law and 
equity in the area of private rights and remedies. A focus of that 
sort makes apposite the observation that the Callmann theory calls 
for judges far better equipped to analyze realistically the factors and 
forces of a competitive order than the judges now on the bench. If 
chief reliance were placed upon specialized trade tribunals or expert, 
fact-finding administrative agencies, progress toward utilization of 
the Callmann philosophy might possibly be accelerated. 

The practical difficulties suggested in the foregoing comments 
should not be taken to mean that this reviewer questions the helpful- 
ness of Callmann’s exposition of theoretical principles. If, by some 
osmosis, the courts should adopt Callmann’s approach, this reviewer 
would not share Professor Chafee’s alarm at the prospect of judicial 
conquest of the “dirty tricks” of unfair competition,’* a process that 
has not actually come to pass in the decisions of the courts. But to 
the credit of Callmann, it should be said that he has not written as 
though the acceptance of his theory by the courts is just around the 
corner. On the contrary, he has taken pains to distinguish through- 
out his volumes between the law as it is and as he would like to have 
it. In striving to avoid the pitfall of overstressing critical analysis 
at the expense of helping the searcher in “finding the law,” the author 
states that he was guided by the “happy medium” between analysis 
and report. Beginning with Part II, the presentation of the topics is 
supported by the precedents in full display. In all parts there is a 
wealth of footnote documentation of case citations that will satisfy 
the practising lawyer as much as the provocative theoretical criti- 
cisms and law review references will appeal to the student of the 
subject. 

In scope Callmann’s text is confined to a consideration of the trade 
practices related to legislative, administrative and judicial efforts to 
establish a plane of lawful competition by the negative means of pro- 
scribing unlawful competition embraced within the concept of unfair 
competition. Following an introductory part on Basic Conceptions 


10 Part II, c. 5. 

11 Jd, c. 6. 

12 Td. c. 7. 

18 Jd. c. 5; Part VII, c. 24. 

14 Chafee, supra note 9 at 1302, refers to the Policy of Conquest whereby the 
unfair competition concept would be extended to all forms of unfair trade prac- 
tices characterized as “all sorts of dirty tricks.” 
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specific forms of unfair competition are treated in other parts of 
Volume 1 under the classifications of Unfair Advertising and Pric- 
ing,’® Unfair Interference With a Competitor’s Business Relations,’® 
Misappropriation of a Competitor’s Values,’* and Unlawful Conduct 
of Business.** 

Volume 2 deals largely with the law of trade-marks combined with 
the law of unfair competition relating to secondary meaning trade 
names. Here the reader will find a thorough analysis of the subject 
under a panoply of topics and sub-topics surveying: the nature, multi- 
ple functions, distinctiveness and exclusiveness of trade-marks; the 
acquisition, transfer and abandonment of trade-marks; confusing 
similarity ; theories of protection against infringement of trade-marks ; 
and registration of trade-marks by the Patent Office. Numerous 
references are made to the Lanham Bill, which has since been enacted, 
with certain revisions, in the new Trade-Mark Act.*® A publisher’s 
announcement indicates that the new law will be analyzed by the au- 
thor for use as a pocket part to Volume 2. The concluding parts of 
Volume 2 cover remedies and procedures in trade-mark and unfair 
competition suits, including a chapter on Jurisdiction and Procedure 
of the Federal Trade Commission, and international conventions for 
the protection of trade-marks and the prevention of unfair competi- 
tion. 

Volume 3 is devoted to a printing of the texts of relevant federal 
and state statutes, tables of state statutes (on resale price control, 
prohibitions against selling below cost and against price discrimina- 
tion), texts of selected international conventions on industrial prop- 
erty, a table of trade-marks and trade names, a table of cases, and 
an ample index. 

It is quite understandable that strict separation of the treatment 
of unfair trade practices from practices in restraint of trade is not 
always possible. For example, in the chapter on Interference by 
Trade Boycott, the author can hardly avoid analysis of the refusal to 
deal by an individual or group in a manner that combines boycotts 
in violation of the “game-like rules of unfair competition” and boy- 
cotts that transgress the anti-trust laws because of objectives or means 
which substantially lessen competition or tend toward monopoly. 
Similarly, the chapter on Resale Price Maintenance necessarily refers 
to the prohibition upon horizontal price-fixing agreements in the Mil- 
ler-Tydings Amendment to the Sherman Anti-Trust Act and in the 
various state resale price control (so-called Fair Trade) Acts. In 
Chapter 4 of Part I, the author explains the relationship of unfair 
competition and the anti-trust laws, thus laying a foundation for dis- 


15 See supra notes 10-12. 

16 Interference With a Competitor’s Contractual Rights and Bargaining Possi- 
bilities (c. 9); Interference by Trade Boycott (c. 10); Disparagement of a 
Competitor and His Product (c. 11); Commercial Bribery (c. 12); Molesta- 
tion and Physical Interference (c. 13). 

17 Trade Secrets (c. 14); Unlawful Exploitation of a Competitor’s Effort: 
Labor, Investment, and Skill (c. 15). 
= to of Statutory and Contractual Obligations as Unfair Competi- 
tion (c. . 

19 Pustic Law 489, 79th Conc., 2d Sess., (1946), effective July 5, 1947. 
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tinctions between these kindred bodies of law whenever the relation- 
ship is presented in discussion of specific practices. 

When the author warns that this treatise “contains much that might 
be labeled original analysis,” he doubtless has in mind his over-all 
theory of unfair competition in Part I and his analytical applications 
of that theory in other parts of Volume 1. The originality thus con- 
sists in the construction of a fundamental theory out of essentially 
Civil Law conceptions and in pointing the way to the infusion of that 
theory into the jurisprudence of unfair competition in this country 
with adaptations to the American legal system. It is evident that 
the author has seized every opportunity to demonstrate the inade- 
quacy of the existing narrow basis of relief in private suits predicated 
upon passing off or such other wrongful practices within the cate- 
gories of the nominate torts. This purpose is manifest in the follow- 
ing criticisms: the failure of the courts to recognize false and mis- 
leading advertising as unfair competition ;?° the judicial reluctance, 
somewhat lessened in recent years, to break away from the hamper- 
ing frame of libel and slander in cases involving disparagement of a 
competitor and his product, instead of fully recognizing the appli- 
cability of the law of unfair competition ;7* the refusal to extend the 
landmark decision in Jnternational News Service v. Associated 
Press ** to bring competitive unjust enrichment within the ambit of 
unfair competition; ** the emphasis upon the anti-trust aspects of 
trade boycotts at the expense of developing a rationale to govern the 
competitive relationships of the parties to a refusal to deal.” 

Callmann’s work represents a valuable contribution to the analysis 
and synthesis of a subject which today is commanding increased atten- 
tion of the general practitioner as well as the specialist in patent, trade- 
mark, and copyright law. For those who desire an up-to-date treat- 
ment of unfair competition doctrines in a context of scholarship com- 
bined with practical guidance value, this text will be regarded as an 
essential addition to the bookshelf of unfair competition writings.” 
Teachers, researchers, and lawyers in practice are indebted to the 
author for an admirable product of many years of painstaking and 
assiduous labors. 

S. CHESTERFIELD OPPENHEIM, 


Professor of Law, 
The George Washington University Law School. 


20¢ 5 


21¢, 11. Callmann also discusses the theory of the competitive wrong of 
truthful disparagement, citing Wolff, Unfair Competition by Truthful Dispar- 
agement (1938) 47 Yate L. J. 1304. 

22 248 _ S. 215, 39 Sup. Ct. 68, 63 L. ed 211 (1918). 

2¢, 15. 

24¢. 10. 

25 Other leading works are Nims, UNrarr CoMPETITION AND TRADE-MARKS 
Sided S 1929); Derenberg, TrapE-MARK PROTECTION AND UNFAIR TRADING 








